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ADMIRALTY RULE XII. 


- Tae Supreme Court of the United States has just amended its 
Admiralty Rule XII. in a significant manner. The change will 
be attended by important effects upon admiralty jurisdiction and 
practice. The history of this rule is fully gone into in an article 
in this Review (vol. v. p. 581), on the History of Admiralty Juris- 

~ diction in the Supreme Court of the United States, and the pro- 
priety of a repeal or amendment of the rule suggested. The 
course taken by the Supreme Court renders desirable an examina- 
tion of the rule as it stood and as it now stands amended. 

In 1819, the case of The General Smith (4 Wheaton, 438) came 
before the Supreme Court. It was a suit in rem, in admiralty, to 
enforce a lien upon the ship for materials furnished to her at Balti- 
more, which was the residence of the owners. Mr. Pinkney, for the 
claimants, admitting the general jurisdiction of the district courts 
over suits in rem by material-men, contended that, in this case, there 
was no lien. His argument, as reported in 4 Wheaton, was simply 
that the common law of England, “ which,” he said, “is the law of 
Maryland, on this subject,” while it allowed a lien in the case of 
foreign vessels, did not allow a lien in the case of domestic vessels, 
i. e., of vessels owned in the port where the materials are furnished 
or the repairs done. For this position he cited only Abbott on Ship- 
ping and the case of The Levi Dearborne (4 Hall’s Am. Law Journal, 
97). If the report does any justice to his argument, it was cer- 
tainly an imperfect one, perhaps necessarily and designedly so. A 


maritime lien, such as was sought to be enforced in that case, is not 
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a matter of the common law at all. There is no doubt that the 
common-law courts of England had prohibited the admiralty courts 
from enforcing a maritime lien in the case of a domestic ship. It is 
equally without doubt that, by the general maritime law of Europe, 
there may be a lien for materials on a domestic ship as well as on 
a foreign ship. The true question for the Supreme Court was not 
one of the common law, but of the general admiralty and maritime 
law as received in the United States. It was conceded that there 
was no statute and local customary law there, in Maryland, giving 
such alien. The Supreme Court had not at that time decided the 
question how far the practice of the admiralty courts of England, 
under special restraining statutes and prohibitions, furnished the 
test of admiralty law in the United States. Mr. Pinkney’s argu- 
ment assumes that, if the admiralty courts of England did not 
enforce such a lien, the lien did not exist in the United States, 
unless by virtue of a statute, or of some local customary law differ- . 
ing from the general common law. In this position he was sus- 
tained by the case of The Levi Dearborne, decided by Judge 
Johnson, in the Cireuit Court of the United States for Georgia, in 
1811, where a suit in rem by a material-man against a domestic 
ship was dismissed, on the ground that “the admiralty law of 
Great Britain is the admiralty law here.” Mr. Winder, in reply, 
contended that in England the lien had been lost, in the case of 
domestic ships, by the prohibitions of the common-law courts, but 
that the universal maritime law out of England recognized the lien. 
For this position he could cite only The Sandwich, a decision of 
Judge Winchester in the District Court of Maryland, very imper- 
fectly reported ina note to 1 Peters, Admiralty Decisions, and some 
general language from De Lovio v. Boit (2 Gall. 400). It is 
unaccountable that Judge Story, in delivering the opinion of the 
court on a question so interesting and pregnant, should have done 
so little. He gives but one page to the entire opinion, cites no 
authorities, and treats the subject ina slight and unsatisfactory 
manner. Stating that the general maritime law gives the material- 
mana lien upon a foreign ship, and that he may enforce it by a 
suit in rem in admiralty, he proceeds to say: “ But in respect to 
repairs and necessaries in the port or state to which the ship 
belongs, the case is governed altogether by the municipal law of 
that state ; no lien is implied unless it is recognized by that law. 
Now, it has been long settled, whether originally upon the soundest 
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principles it is now too late to inquire, that by the common law, 
which is the law of Maryland, material-men and mechanics, fur- 
nishing repairs to a domestic ship, have no particular lien upon the 
ship itself for the recovery of their demands.” 

These two sentences comprise all the opinion that bore upon the 
point. The correctness of the opinion depends upon the sense in 
which he uses the term “the common law,” in the second sen- 
tence. If by that he means the English common law, that is to 
say, the law and practice as enforced or allowed by the common- 
law tribunals, he states that law correctly ; but that law does not 
furnish the rule for the case. If by “ the common law”’ he means 
the whole unwritten law applicable to that subject-matter from 
whatever sources drawn, he either assumes the whole question in 
dispute, or settles it by a simple averment, without reasoning or 
authorities. Mr. Winder had called the attention of the court to 
the point that such a lien existed by the universal maritime law 
as administered in all the admiralty courts of Europe except Eng- 
land ; and that in. England the lien had been practically lost only 
by the operation of prohibitory processes of the common-law courts 
and special restraining statutes. From the summary manner in 
which the court disposes of the question, together with Judge 
Story’s intimation of doubt as to the correctness of the early com- 
mon-law decisions, there is little question that the court considered 
that the test of maritime law in the admiralty courts of this country 
was the maritime law as administered in England, and, finding 
that a lien for materials on a domestic ship was not practically 
recognized in England, by any court capable of enforcing it, 
accepted that as the general law in this country, in the absence of 
statute or other special local law to the contrary. Still, however 
disappointing the opinion may be, from the absence of reasoning 
and authorities, The General Smith did unequivocally decide that 
in the United States, in the absence of special local law, the mate- 
rial-man has not a maritime lien on a domestic ship. 

In The Planter (Peyroux vy. Howard), 7 Peters, 324, the 
Supreme Court, in 1833, sustained a maritime lien for materials 
against a domestic ship, in a suit in rem, in New Orleans, on the 
ground that the civil code of Louisiana gave such a lien. The case 
of The Planter was strictly consistent with that of The General 
Smith. The cause was argued with great fulness by Mr. Living- 
ston for the libellants, and Mr. Morton for the claimants. Not- 
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withstanding Zhe General Smith, Mr. Livingston made the point 
that the general maritime law of the United States sustained the 
lien; but relied, of course, mainly on the civil code of Louisiana. 
Mr. Morton contended that, although the code of Louisiana gave the 
material-¢man a lien on a domestic ship, that lien could not be 
enforced in an admiralty court of the United States unless the 
vessel was engaged in commerce super altum mare, as the admi- 
ralty jurisdiction of those courts was confined to the high seas and 
tide waters. To this it was answered that New Orleans was within 
the effect of the tides. Mr. Morton further objected that a state 
statute could not give jurisdiction to a court of the United States. 
To this it was replied that if a state has legislative jurisdiction over 
the subject, it may create a right which can be enforced in a court 
of the United States, and that it was competent for the legislature of 
Louisiana to attach a maritime lien to a service rendered within the 
state to a vessel owned in the state. The opinion of the court takes 
the following positions: (1.) The civil code of Louisiana gives the 
lien in question, and the state has competent legislative jurisdiction 
over the subject. (2.) The vessel was engaged in commerce on 
tide waters, and the repairs done within tide waters, which the 
court assumed, on the authority of The Thomas Jefferson (10 
Wheaton, 428), to be necessary to the admiralty jurisdiction. 
(3.) The only attention the court gives to the objection that a state 
statute cannot affect the jurisdiction of a federal court, is to say 
that in The General Smith it was decided that the existence of a 
maritime lien for repairs upon a domestic vessel depends upon the 
local law of the state; and “if the local law gives the lien, it may be 
enforced in the admiralty.” This may be good law, but it was not 
decided in The General Smith. The decision there was that there 
was no lien. The existence of the lien was held to depend upon 
the local law. There being no local law of Maryland on the sub- 
ject, the question did not arise whether if there had been a lien by 
the local law of Maryland it could have been enforced in the admi- 
ralty courts of the United States; nor is there even a dictum to 
that effect in the opinion. But in scrutinizing the opinion of the 
court in The Planter, at the top of page 341, it is not certain that 
the court means to say, as has been generally supposed, that the 
question of jurisdiction was decided in The General Smith. It is 
quite as probable that the court intended to cite The General 
Smith only as deciding that the existence of a maritime lien 
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depended upon the local law where no general law gave it; and 
then to make an independent decision in the case before it to the 
effect that if the local statute law created a lien in its nature mari- 
time it was necessarily enforceable, as a right, in the admiralty 
courts of the United States. It is plain the court considered the 
jurisdiction in rem settled, when the lien was established, and the 
employment of the vessel was such as to bring her, and service ren- 
dered upon her by the material-man, within admiralty jurisdiction. 

The decision in The Planter (Peyroux vy. Howard), rendered in 
1833, was considered as establishing the principle that if a state 
statute gives a lien in its nature maritime, of such a character as 
admiralty courts deal with, and the subject-matter is within admir- 
alty jurisdiction, the lien may be enforced by a suit én rem in the 
federal courts. Such undoubtedly had been the practice in the fed- 
eral courts from the year 1789, without one decision to break in 
upon the uniformity of the practice or to call in question the rule. 
In 1844, in revising its admiralty rules, the Supreme Court estab- 
lished its Rule XII. as follows: — 


Admiralty Rule XII. 1844. “In all suits by material-men for supplies 
or repairs or other necessaries for a foreign ship or for a ship in a foreign 
port, the libellant may proceed against the ship and freight ia rem, or 
against the master or the owner alone in personam. And the like proceed- 
ing in rem shall apply to cases of domestic ships, where by the local law a 
lien is given to material-men for supplies, repairs, or other necessaries.” 


In making this rule, the court did not attempt to establish law 
by rules. It assumed the law to be settled, first, that there was no 
lien for materials on a domestic ship unless by force of a local law, 
and second, that if there was such a lien by local law, it was 
enforceable in the admiralty courts of the United States. For the 
first of these points there was The General Smith, decided in 1819, 
and for the second, the practice of the courts from the beginning, 
sustained directly by Zhe Planter, in 1833. As law cannot be 
decided by rules, the only effect of the rule was to regulate the 
combination or separation of proceedings against ship and freight, 
or master or owner, where the law gave a right and the court had 
jurisdiction. But the existence of the right or of the jurisdiction 
could not depend upon or be affected by any rule the court might 


undertake to lay down. And, as we have said, the rule assumed 
the law to be settled. 
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But between 1840 and 1860 a change came over the Supreme 
Court of the United States, and the tendencies set strongly against 
admiralty jurisdiction. It became generally reported in the pro- 
fession that the judges of the Supreme Court were desirous of 
excluding from the admiralty jurisdiction liens created by state 
legislation. That the desire to do this arose from a disinclination 
to the admiralty jurisdiction generally, with many of the judges, 
there can be little doubt; but the aversion to admiralty jurisdiction 
over state liens was countenanced by the fact that many of these 
state liens were of an equivocal and sui generis character, and gave 
some trouble to the admiralty courts. Where the state statute 
simply created a right, that is, gave to the material-man a maritime 
lien on the vessel, providing no special remedies, but leaving him 
to enforce his right in the admiralty courts of the United States, 
there was no difficulty. 

So, even if the state statute gave to the state courts jurisdiction 
and provided special remedies to be there pursued, still, if the 
proper construction of the act gave to the material-man a right in 
the ship, and that right was a maritime lien in its nature, enforceable 
by remedies peculiar to admiralty courts, there was yet no embar- 
rassment, and it was no objection that the state statute also pro- 
vided remedies, not in their nature admiralty remedies, for its own 
courts. But in some cases the state statute did not clearly create 
a right or privilege in the ship, in the nature of a maritime lien 
(either with or without special remedies), but rather provided, and 
did no more than provide, special and peculiar processes, to be fol- 
lowed in its own courts, against the vessel, somewhat analogous to 
admiralty processes, and giving the plaintiff some of the benefits 
which he would get from a pure maritime lien in an admiralty 
court. Such a statute as this ought not to have embarrassed an 
admiralty court a moment. That court cannot adopt processes 
and enforce remedies unknown to admiralty law, provided by state 
legislation, for state tribunals. If the admiralty court, therefore, 
could not construe the statute as giving a general right or privilege 
in a vessel, attached to a maritime contract or service, which it 
could enforce by its own admiralty processes, it had nothing to do 
but to refuse the suitor the relief demanded. The answer to be 
made to him is, — admitting your contract and service to be mari- 
time, and that we have jurisdiction over it, and can give you relief 
by proceedings in personam, we cannot issue a process in rem, be- 
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cause you have no admiralty lien. You have none by the general 
maritime law (Zhe General Smith, 4 Wheaton, 438), and the state 
statute which you have invoked does not give you such a lien. It 
only provides certain processes for its own tribunals, which may 
give you some of the benefits that an admiralty lien might give. 
That sui generis remedy is enforceable only in those tribunals for 
which it is provided. 

But although the thread of distinction can be clearly traced ; 
still, what with the failure of some minds to see it, and what with 
the growing disinclination to exercise admiralty jurisdiction, the 
Supreme Court, in 1859, undertook a piece of judicial legislation in 
form of amending its Admiralty Rule XII. 

As amended it stands thus : — 


Admiralty Rule XII. 1859. “In all suits by material-men for supplies 
or repairs, or other necessaries, for a foreign ship, or for a ship in a foreign 
port, the libellant may proceed against the ship and freight iz rem, or 
against the master or owner alone in personam. And the like proceeding 
in personam, but not in rem, shall apply to cases of domestic ships for sup- 
plies, repairs, or other necessaries.” 


The difference between the two rules is in the last sentence of 
each. The rule of 1844 assumes two points of law as decided: 
first, that a local law may create a valid maritime lien for neces- 
saries on a domestic ship; and second, that if it does, the lien is 
enforceable in the admiralty courts of the United States. The rule 
of 1859 prohibits proceedings ix rem against domestic ships for 
materials. 

We have said that this rule undertook a piece of judicial legislation. 
It is capable of but two constructions. It means to say either that 
in the case of materials for a domestic ship there can be no admir- 
alty lien; or, that, if there can be one, it shall not be enforced in 
the admiralty courts of the United States. If the former is the 
meaning, the court undertook to lay down law in the abstract, in 
the form of a rule. The existence or non-existence of an admiralty 
lien in a certain case, or in a class of cases, is purely matter of law. 
The Supreme Court cannot decide law except as incidental to the 
determination of a case in actual litigation before it. In other 
words, it is simply a court of law, —a judicial tribunal. It cannot 
decree law, in the abstract, or at the request of any person, or, 
even, department of government. It can only decide actual cases. 
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Its function of making rules is one cast upon it by the acts of Con- 
gress of 1792 and 1842 (1 Stat. 276, and 5 Stat. 518), and is not 
unconstitutional, because it is confined to the regulation of “ forms 
and modes of proceedings in suits,” in fact, to regulating the modus 
operandi of actual proceedings. There may be danger that, under 
the form of a rule, the court may practically lay down law, or 
assume law to have been decided which has not been. So far as a 
rule does this, it is not binding on inferior courts or on the Supreme 
Court itself, if the point of law should be raised in an actual pro- 
ceeding. The distinction is plain and of the essence of our public 
polity. The court may, by rules, affect modes and methods, but 
cannot affect the legal rights of parties, or the exercise of jurisdic- 
tion by a court which possesses it. (See Wayman v. Southard, 10 
Wheaton, 41; Bank of United States v. Halstead, 10 id. 63; Beers 
v. Haughton, 9 Peters, 360; The St. Lawrence, 1 Black, 522; and 
the opinions of Justices Grier and Clifford in Ward v. Chamberlain, 
2 Black, 430.) 

If the rule of 1859 meant that if there be an admiralty lien on 
domestic ships for materials it shall not be enforced in the admiralty 
courts of the United States, it was equally objectionable. An ad- 
miralty lien is a right to proceed in rem in the admiralty. To say 
that there may be an admiralty lien, but that it shall not be enforced 
by proceedings im rem, is not merely abolishing all remedies for a 
right, but it is a contradiction of terms. The holder of a mari- 
time lien has no personal right to take, or even retain possession 
of the res to enforce his claim. His right or privilege is to invoke 
the aid of an admiralty court to apply the res, by judicial proceed- 
ings, toward the satisfaction of his claim. This is all the right he 
has ; and this is a proceeding in rem. In other words, a proceed- 
ing én rem in admiralty is not one among the modes or methods by 
which an admiralty lien may be enforced, so that it may be pro- 
hibited, and yet the lien be enforceable. There is no difference 
between a rule which shall say a seaman shall not proceed in rem 
for wages, and a rule which shall say no seaman shall enforce his 
lien for wages. 

The rule of 1859 might equally well have been written in these 
words: “ No lien shall be enforced on a domestic ship for supplies, 
repairs, or other necessaries.” Now it will not be contended, we 
presume, that the Supreme Court can, by a rule, say that certain 
legal rights shall in no way be enforced. It may, by rules, de- 
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termine in what manner a citizen may enforce his right to the pos- 
session of a piece of land; but it cannot say, by rule, that he shall 
have no action or remedy to give him possession of land. In like 
manner it may by rule say, that proceedings to enforce a maritime 
lien may be in certain forms, preceded and attended by certain acts, 
and the like; but it cannot say that there shall be no judicial pro- 
ceedings for the purpose. In suits in personam, to enforce a claim, 
attachments of the defendant’s person or property, and levies of 
execution thereon, are only of the modes and methods of enforcing 
aright. All attachments and executions on the defendant’s prop- 
erty or person may be taken away, and yet the suit in personam 
remains, and a judgment be rendered, though it may not be a valu- 
able remedy. 

But a maritime lien and a proceeding in rem, are equivalent 
terms. “The lien and the proceeding in rem are correlative; 
where one exists the other can be taken.” Rock Island Bridge 
Case, 6 Wallace, 213. ‘ While it must be admitted that where 
such a lien exists, a proceeding in rem may be had, it will be found 
equally true, that where a proceeding im rem is the proper course, 


there a maritime lien exists.” Zhe Bold Buccleugh, 7 Moore, 
P. C. 284. 


But this was not the only objection to the rule of 1859. It will 
be observed that it says nothing about the origin or source of the 
lien on the domestic ship. It prohibits the enforcement of any lien 
on a domestic ship for necessaries. Suppose Congress, under its 
power “ to regulate commerce with foreign nations, and among the 
states and territories,” should create a lien for materials upon all 
domestic ships engaged in foreign or inter-state commerce, the rule 
of 1859 would, by its terms, have prohibited the enforcement of 
the lien. Not that the court, in making the rule, contemplated 
such an occurrence, but it would be within the language of the rule. 
The courts would probably have enforced such a lien, but it would 
have been by overriding the rule in the performance of a superior 
duty. Nor is this all. Not only does not the rule refer to the legis- 
lative source of such a lien, as being state or national, but does not 
distinguish between a lien created by statute and one existing by 
customary law. If the customary law of Louisiana or Florida, or 
California, gave such a lien, its enforcement was prohibited equally 
as if it had been created by the legislatures of those states. The 
rule has been commonly treated and spoken of as if it only pro- 
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hibited the enforcement of liens for materials on domestic ships 
when created by state statutes. But, as we have said, the rule had 
no such limitation. And, if it had been so limited, it was still 
indefensible., If a state legislature assumes to give to a citizen a 
maritime lien on a domestic ship, for repairs and materials, it is a 
question of law whether it was competent for the legislature to 
create such a right. It depends upon the distribution of legislative 
jurisdiction by the constitution of the United States between the 
legislature of the republic and the legislatures of the respective 
states. A citizen who asserts such a right, under a state statute, is 
entitled to have a judicial decision upon his case. He cannot be 
precluded by a rule of the Supreme Court. If the domestic ship 
on which the lien for repairs is given was engaged in commerce 
within the limits of the state, there would seem to be no question 
that it was within the legislative competency of the state to create 
the lien. There is no doubt, now, that such a case would be within 
admiralty jurisdiction. (The Commerce, 1 Black, 574; The Belfast, 
7 Wallace, 624; The Eagle, 8 Wallace, 15.) Indeed the rule itself 
admits the jurisdiction, for it allows admiralty proceedings in per- 
sonam. If the domestic ship was engaged in foreign or inter-state 
commerce, there would seem to be no doubt of the competency of 
Congress to create the lien, and the question would remain whether, 
in the absence of legislation by Congress on the subject, the legis- 
lature of a state cannot give a valid maritime lien to one of its 
citizens for work done, within its limits, upon a vessel owned in the 
state, although engaged in foreign or inter-state commerce. But 
however these questions may be determined, they must be decided 
in the adjudication of an actual case, and not by abstract rules 
made in advance. 

It surely cannot be necessary to remind any reader that the 
phrase “domestic ship,” in the admiralty rule, has no reference 
to the employment of the ship, as being in foreign or domestic com- 
merce. It means, a ship owned in the state in which the repairs 
are made. Such a ship is a “domestic ship” within the rule, 
though engaged in the circumnavigation of the globe; while a 
steamer plying between New York and Jersey City is not a 
‘“‘domestic ship,” under the rule, if she is owned in New York, 
and the repairs are made in New Jersey by a mechanic residing 
there. 


It was not long before the Supreme Court began to find difficul- 
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ties in the interpretation and application of the rule of 1859. Im- 
mediately after the publication of the rule, in The Goliath (Maguire 

Card), 21 Howard, 248, Mr. Justice Nelson gives the following 
reason for it: ‘ We altered the rule so as to take from the district 
court the right to proceed in rem against a domestic vessel .. . 
for supplies and repairs, which had been assumed on the authority 
of a lien given by state laws, it being conceded that no such lien 
existed according to admiralty law, thereby correcting an error 
which had its origin in this court in The General Smith, applied 
and enforced in Peyroux v. Howard ( The Planter), and afterwards 
partially corrected in _"he Orleans. In the last case the court re- 
fused to enforce a lien for the master’s wages, though it had been 
given by the local law of the state of Louisiana. . . . We have de- 
termined to leave all these liens, depending upon state laws, and 
not arising out of the maritime contract, to be enforced by the state 
tribunals.” 

Fortunately, the reputation of a judge depends upon the good 
law he has decided, and not on the amount of mistaken dicta he 
has uttered. Indeed, judges of a comprehensive and discursive 
intellect often contribute more than their share of dicta that have 
given trouble. It is difficult to conceive of more mistakes being 
put into the same space,—we mean what are now acknowledged 
mistakes, — than Judge Nelson has clustered into this passage. 

In the first place, it is not competent for the court, by a rule, “ to 
take from the district court a right to proceed.” If the district court 
had the right by law, no rule of the Supreme Court could take it 
away. If it had not, it is not taken away by the rule. In the next 
place, if the court thought that the law laid down in The General 
Smith and The Planter was wrong, it could not “ correct the error 
by arule.” It must wait until a case came before it. Again, it 
was not decided in The General Smith that the district court could 
enforce a lien for supplies given by a state law; for, in that case, it 
was admitted that there was no lien by the state law, and the only 
point ruled was that there was no lien by the generallaw. Further, 
if there was “an error” in that case, or in Peyroux v. Howard 
(The Planter), it was not “ afterwards partially corrected in The 
Orleans.” On the contrary, the decision in The Orleans was en- 
tirely consistent with those cases, and assumed the correctness of 
their doctrine; and only two years afterwards Chief Justice Taney, 
in The St. Lawrence, 1 Black, 522, says that the alteration of the 
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rule was not made to correct any error in the previous cases, or in 
the rule of 1844. Judge Nelson says, that in Zhe Orleans “the 
court refused to enforce a lien for the master’s wages, though it had 
been given by the local law of the state of Louisiana,” and thereby 
“partially corrected the error in the previous cases.” On the con- 
trary, the court dismissed the suit in The Orleans, which was in 
personam, as well as in rem, on the ground that the service of the 
master was not maritime, it having been rendered above tide waters, 
which was then the limit. The court assumed, that if the service 
had been maritime, the lien of the master, given by the state law, 
could be enforced in admiralty. Lastly, it is not true that, in mak- 
ing the rule, the court determined “ to leave all these liens depend- 
ing upon state laws . . . to be enforced by the state tribunals.” 
Such a course would be entirely beyond the power of the court in 
its function of making rules. Whether such liens are enforceable 
in admiralty in the federal courts, is a pure question of law on a 
private right, as to which every citizen is entitled to have a decision 
of the court in his suit brought. If a state attempts to give to its 
citizen a maritime right, such citizen, being equally a citizen of the 
republic, has a right to the decision of the courts of the republic 
in a regular cause as to whether that is a valid right, and within 
the jurisdiction of the federal courts in admiralty. He cannot be 
precluded from trying that question by any rule of the Supreme 
Court. Neither is it true that the rule of 1859 does leave state 
liens “ to be enforced by state tribunals.” There is no necessary 
connection between the legislative jurisdiction of a state, and the 
judicial jurisdiction of its courts; or between the legislative juris- 
diction of the republig, and the judicial jurisdiction of the courts 
of the republic. If a state has not the legislative jurisdiction 
necessary to create a certain right, a statute affecting to create that 
right is void in its own courts as well as in the courts of the repub- 
lic. If it has the requisite legislative jurisdiction, and does create 
the right, the right is valid in the courts of the republic as well as 
in courts of the state. If it be, then, a valid right, any person may 
enforce it in any court which has judicial jurisdiction over it, and 
that does’ not depend upon its origin, but upon its nature, or upon 
the status of the parties. If the plaintiff is an alien or a citizen of 
a different state from the defendant, he may enforce a right of the 
purest local character and origin in a circuit court of the United 
States as freely as in a state court. A right in land in Massa- 
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chusetts, though the sole and peculiar creature of a Massachusetts 
statute, and unknown in any other part of the world, may be en- 
forced in a circuit court of the republic as freely as in a state court, 
if there is jurisdiction over the parties. The same is true of a right 
in a ship. If a circuit court has jurisdiction over the parties, it is 
immaterial whether the right originated in state or national legisla- 
tion. So, if the jurisdiction of a federal court depends on the 
subject-matter, and not on the status of the parties, as is the case 
mainly in the district courts, if the right claimed is of the requisite 
subject-matter, it is immaterial whether it originated in state or 
national legislation, or is found in general or local customary law. 
There has been a confusion of ideas on this subject which it is in 
no way improper to say long affected even the Supreme Court; for 
we have its own authority for the concession. Until Zhe Genesee 
Chief, the court had held that the admiralty jurisdiction of the 
federal courts was to be tested by the legislative jurisdiction given 
to Congress over commerce. And the inference was naturally 
drawn that state legislation over commerce could not create a right 
cognizable by the United States courts in admiralty. But in that 
case, for the first time, the distinction was clearly made, that the 
division of judicial jurisdiction between the republic and the states 
had no necessary connection with the division of legislative juris- 
diction ; and now it is easy for every one to understand that a ques- 
tion of the jurisdiction of a federal court is not to be tested by the 
origin of the right in litigation. 

To return to the language of Judge Nelson, we see more clearly 
how erroneous it was to suppose that a rule of the Supreme Court 
could confine jurisdiction over liens created by state law to the state 
tribunals. Any citizen of the republic, claiming to have a lien, 
and asking a court of the republic to enforce it, has the right to a 
judicial decision on its jurisdiction; and in making that decision 
the court can look only to the constitution and statutes of the 
United States. 

Within three years after the adoption of the rule, the court was 
brought face to face with the question whether the rule could affect 
the jurisdiction of the district courts or the legal rights of parties. 
Before the alteration of the rule suits had been brought in district 
courts to enforce against domestic ships maritime liens created by 
state statutes, and the district courts granted relief. Appeals were 
taken to the Supreme Court, and were pending when the change 
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was made in the rule. This brought the question to an exact 
dilemma. If the rule of 1859 decreed, as matter of law, that the 
admiralty courts of the United States could not enforce liens for 
materials in the case of domestic ships, the suits must be dismissed. 
If the suits were not dismissed, and the decrees of the district court 
were sustained, it would be an admission by the Supreme Court 
that a state could create a maritime lien on domestic vessels for 
materials, and that the admiralty courts of the United States could 
enforce such a lien. The court took the course of confirming the 
decrees of the district court. ( The St. Lawrence, 1 Black, 522 [1861]; 
The Potomac, 2 Black, 581.) Chief Justice Taney, in the opinion, 
p. 526, says: “The alteration of the rule . . . has no relation to the 
question of jurisdiction,” but relates altogether to “ the character of 
the process to be used in certain cases.” Affirming, therefore, the gen- 
eral principle that the admiralty courts of the United States have 
jurisdiction under the constitution to enforce, by suits in rem, liens 
on domestic ships for materials created by state law, the court sus- 
tained the decree of the district court on the ground that the suit 
was commenced before the rule went into operation. This decision 
was reaffirmed the next year in The Potomac, 2 Black, 581. 

The curious question arises, where did these decisions leave the 
rule of 1859? They affirm the old doctrine and practice that the 
admiralty courts of the United States have jurisdiction to enforce a 
maritime lien, created by a state statute, in the case of a domestic 
ship, for materials. This necessarily declared two principles, — 
first, that such a lien, so created by state law, was a right vested 
in a citizen; second, that on the petition of that citizen the admi- 
ralty courts of the United States could enforce that lien. But the 
rule of 1859 says that there shall be no proceedings in rem in the 
case of a domestic ship for materials. If the court could declare 
law by rules, the rule would be intelligible. But not only cannot 
the court do so, but it disclaimed the intention of attempting it. 
The rule, as expounded in The St. Lawrence, then leaves the 
admiralty courts in recognized possession of jurisdiction over state 
liens on domestic ships for materials. But the rule says that, in 
such cases, there shall be no proceedings in rem. The position of 
the court then is this: the suitor has a lien on the domestic ship, 
valid in law, and the admiralty courts have jurisdiction over it, but 
he shall have no proceedings in rem. This is a suicidal proposi- 
tion. As has been shown before, a maritime lien and a proceeding 
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in rem are identical propositions, at least essential each to the 
other. There can be no proceeding in rem for a debt, unless it is 
attended by a maritime lien, and a maritime lien is a right toa 
judicial proceeding in rem. We look therefore at the opinion of 
Chief Justice Taney to see where he leaves the rule. He says that 
it “applies altogether to the character of the process to be used in 
certain cases.” He puts the authority of the court to make the 
rule upon the acts of Congress authorizing it to “ regulate forms 
and modes of proceeding,” and “ practice of courts.” He assumes, 
without meeting, or even stating the question, that prohibiting 
proceedings in rem in certain cases is only regulating the form and 
character of the proceedings in those cases. He assumes it to be 
like prohibiting attachments in a proceeding in personam. He 
overlooked entirely the fact that to prohibit a proceeding in rem, is 
prohibiting a proceeding altogether, and not regulating its form or 
processes. It is as if the court should make a rule that there should 
be no proceedings in personam to enforce a personal claim. If a 
claim against a person or a thing is valid in law, and the court has 
jurisdiction over it, it can no more prohibit proceedings against the 
thing than it can proceedings against a person. In a proceeding in 
personam, the arrest of a person or his property to secure his appear- 
ance or the ultimate payment, is matter within the scope of rules, 
but not to the right to sue the person. So, in a proceeding in rem, 
the time and manner of arresting the res or whether it shall be 
arrested at all, if its place is supplied by stipulation, are within the 
scope of rules, but not so the right to proceed im rem. Perhaps 
the reason why the learned chief justice did not meet or state this 
position, is that he also assigned a still different reason for the 
rule of 1859. He says that the enforcement of a state lien, 
though within the competency of a court of the United States, is 
not obligatory upon it. ‘It was enforced,” he says, ‘not asa right, 
which the court was bound to carry into execution, upon the appli- 
cation of the party, but as a discretionary power, which the court 
might lawfully exercise for the purposes of justice where it did not 
involve controversies beyond the limits of admiralty jurisdiction.” 
This is a more extraordinary proposition even than the other. 
Admitting the state lien to be within “the limits of admiralty 
jurisdiction,” and that the jurisdiction can be exercised lawfully 
by the admiralty courts, it assumes that those courts have a dis- 
cretion, to exercise it or not, as matter of comity. This may do 
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in the case of a foreign law, a foreign subject, and a foreign res. 
The controversy may be within admiralty jurisdiction, and the 
courts of the United States may on principles of comity grant or 
withhold their aid. But the court was treating of citizens of the 
United States, of a res belonging to such citizens, of a service ren- 
dered within the United States by one citizen to another, and of a 
right vested by law in the citizen, and of a court into which every 
citizen of the Republic goes by right, and not as matter of comity, 
The New York ship carpenter, who worked on the New York ship 
St. Lawrence, in New York, was a citizen of the United States as 
much as he was a citizen of New York, and had as strong and free 
a’ right in a court of the United States sitting in New York as he 
had in a court of the state of New York. Neither court could talk 
to him of comity in such a case. The question with him was one 
of legal right, and not of discretion in the court. If the court had 
jurisdiction over his lien, it could no more say that it preferred 
not to enforce his lien by a proceeding tm rem, than, having juris- 
diction over the debt due to him, it could say that it preferred not 
to allow him to proceed against his debtor. If it could talk of 
comity in one case, it might in the other. Why might not any 
federal court, in a suit between two citizens on a claim over which 
it had jurisdiction, say, that if the claim arose out of a state law it 
would take jurisdiction or not at its discretion? The truth is, the 
rule could be sustained only by an opinion which was vitalized by 
the idea that a valid right created by a state statute was in the 
nature of a foreign right in a federal court. But the learned chief 
justice imported into the rule an element not to be found in it. 
The rule says nothing about state liens. It speaks only of pro- 
ceedings against domestic ships for materials, and has no reference 
to the origin of the lien, as in national or state legislation, or in 
the customary law of a state. It is easy to see now, in looking 
back upon this rule in the light of the later decisions, that it did 
not admit of a logical defence. As a rule of law, it was beyond 
the powers of the court. It was not a rule of practice, for it went 
beyond all matters of form and process, and prohibited the enforce- 
ment of a right altogether. The last defence, that it regulated the 
discretion of the court, was bad, because the cases to which it 
applies are beyond the region of discretion. 

Another difficulty now beset the unfortunate rule of 1859. In 
The Moses Taylor (4 Wallace, 411), in 1866, and in The Hine 
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(ib. 555), and in The Belfast (T Wallace, 624), in 1868, the court 
established the principle that the jurisdiction to enforce a maritime 
lien by admiralty proceedings is, under the constitution, exclu- 
sively in the courts of the United States, and cannot be exercised 
by state courts, although given to them in terms by state statutes. 
A long series of decisions, including The St. Lawrence and The 
Potomac, had established the doctrine that a lien upon a domestic 
ship for materials, though created by state law, was a maritime 
lien, and within admiralty jurisdiction. If these two lines of deci- 
sions and the rule were all to stand, the result would be this, — 
the material-man has a valid lien on a domestic ship by state law. 
As it is an admiralty lien the state courts cannot enforce it, because 
jurisdiction over it is exclusively in federal courts. Federal courts 
cannot enforce it because of the rule. For several years the only 
question has been, which shall give way, — the rule, or the lines of 
decisions? As might have been foreseen, the rule has given way, 
but not until it received another mortal wound from the decision 
of the court in the New York Pilot cases, at the present term. 

The vital question touching the rule of 1859 was presented in 
the New York Pilot cases as exactly as if they had been prepared 
for the purpose. The statute of New York provides that if a pilot 
shall hail an inward bound ship and offer his services, and they 
shall be declined, he shall, if he was the first to hail the ship and 
offer services, be entitled to one-half pilotage fees; and that, for 
those fees, he shall have a lien upon the ship. Under this statute 
suits in rem were brought in the district court of the United States. 
The amounts at stake not being sufficient for an appeal, the owners 
of the ship moved in the Supreme Court of the United States for a 
writ of prohibition against the district court. The argument in 
support of the motion was, — first, that, there being no services 
rendered by the pilot, there was no maritime act or transaction, 
and therefore no jurisdiction in admiralty ; second, that if the act 
of the pilot and the obligation to pay him constituted a maritime 
traysaction over which there was jurisdiction in admiralty, there 
was no lien attached to such a transaction by the general maritime 
law ; and, assuming that the legislature of New York could create 
such a lien, the courts of the United States had no jurisdiction to 
enforce liens which are the sole creatures of state statutes; and third, 
that it was not competent for a state legislature to put such a lien 
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opinion of the court was unanimous, refusing the writ of prohibi- 
tion. On the authority of the Philadelphia Pilot cases (Cooley v. 
Wardens of Philadelphia, 12 Howard, 299), it was held that, in 
the absence of legislation by Congress, it was competent for states 
to regulate pilotage as to vessels bound to and from their ports; 
that the creation of the obligation to pay half pilotage and the lien 
under such cireumstances upon the vessel therefor, was a reason- 
able exercise of that power. They held (which was the difficult 
point in the case) that the obligation was a civil maritime obliga- 
tion, and not a mere personal statutory penalty ; and that the lien 
which the statute attached to the obligation was an admiralty lien. 
This being settled, the court found no difficulty in the last step, 
about which there had been so much confusion in times past. They 
held that if the obligation was within admiralty jurisdiction, and 
the lien therefor a valid one, the fact that it was created by a state 
statute was immaterial. The court said that while it was true 
that a state could not increase or diminish the jurisdiction of a 
federal court, it might create rights over which those courts were 
bound by national laws to take jurisdiction. 

The principle upon which this decision went is this: If a trans- 
action and the obligation arising out of it are of admiralty jurisdic- 
tion, so that a suit in personam may be maintained, and there is 
attached thereto a valid lien in its nature enforceable by admiralty 
process, it is no objection to the jurisdiction of the federal courts 
that the lien was created solely by a state statute. 

From this decision it follows that the courts of the United States 
can exercise no discretion, as in a case of comity, whether they 
will or will not enforce such a lien. It is a right, within their 
jurisdiction, valid by our law, belonging to a citizen or inhabitant, 
enforceable peculiarly if not exclusively by them, and the enforce- 
ment demanded as a right and not as a favor. 


Soon after this decision the Supreme Court amended its Admi- 
ralty Rule XII. as follows: — 


Admiralty Rule XII. 1872. “In all suits by material-men for supplies 
or repairs, or other necessaries, the libellant may proceed against the ship 
and freight in rem, or against the master or owner alone in personam.” 


The effect of the change is substantially to repeal the rule in 
both forms, as well in the form in which it stood in 1844 as in the 
shape given to it in 1859, and to leave the whole subject open. 
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It will be observed that the rule says nothing about domestic 
ships or state liens. It does not overrule The General Smith, for 
it would not be competent for the court to do so by arule. Under 
the rule of 1859, if a party wished to test The General Smith, he 
could not institute a suit for the purpose, unless some district judge 
should feel it his duty to violate the rule, in order to give a citizen 
his chance in the courts. Now, if any one wishes a revision of the 
question whether the maritime law of the United States gives a 
lien on a domestic ship for materials, a suit in rem may be brought. 
Although the rule says, “In all suits by material-men . . . the 
libellant may proceed ... in rem, or... in personam,” this 
must not be regarded as committing the court to the doctrine that 
material-men have liens in all cases. The rule is, as all rules 
must be, a mere regulation of forms and practice. Its only effect 
is to sever proceedings in rem from those in personam ; and in the 
former, to combine ship with freight, and in the latter to separate 
master from owner. Having launched his cause, it is a matter of 
law whether the libellant has alien. There is a rumor that the 
court is prepared to overrule The General Smith. But the pro- 
fession has no right to see in a rule of practice any thing more than 
a determination of the court to remove the obstructions created by 
a previous rule to the litigation of the question. 

So much for the bearing of the rule of 1872 on the question of 
general maritime law. Its bearing is not less marked upon the 
question of state liens. If The General Smith should be overruled, 
it will not be necessary to invoke the liens for repairs or materials 
on domestic ships created by state law. If itshould not be over- 
ruled the amended rule of 1872 leaves open the question of state 
liens for materials on domestic ships. Any person having such a 
lien may institute proceedings in the admiralty, without any rule 
affecting to bar him, and may obtain the opinion of the court. 
Upon the lines of authorities previously referred to in this article, 
there would seem to be no doubt that if the state statute is within 
the constitutional legislative capacity of the state, and it creates a 
lien in its nature maritime, enforceable by the usual admiralty 
processes, the admiralty courts of the United States not only may, 
but must take jurisdiction over it. As to the legislative jurisdiction 
of the state, the question may arise whether a state can create a 
lien upon a ship engaged in foreign or inter-state commerce, in the 
absence of legislation by Congress on that subject, although the 
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ship be owned and the contract made and the service be rendered 
within the state. 

The amending of this rule strikes from the admiralty jurisdiction 
the last of the fetters which have been put upon it, at various times, 
under the influences of prejudice or an imperfect knowledge of its 
nature and principles. These arose, no doubt, from the fact that, 
before the great extension of the admiralty jurisdiction to the lakes 
and interior waters, most of the judges of the Supreme Court made 
their acquaintance with it rather late in life, and dealt with it but 
occasionally, and after their habits of thought had been formed 
under very different systems. It also gives to the decisions on 
admiralty jurisdiction the last touch necessary to bring them into 
a harmony to which they have been strangers for nearly half a 
century. 
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SOME POINTS OF INTERNATIONAL LAW. 


Tue report of the select committee appointed by the Senate of 
the United States “to investigate all sales of ordnance stores 
made by the government of the United States during the fiscal year 
ending June 30, 1871,” has been submitted to the Senate, and now 
lies before that body in the shape of a volume of some 600 pages. 
To this must be added the report on the same subject to the House 
of Representatives (Report No. 46 ; 42d Congress, 2d Session ;) by 
the committee on the expenditures in the War Department. The 
United States — at least Congress —is what Bacon would have 
called very liberal of printing. 

Two occurrences have taken place in our times, regretted by 
every earnest international jurist, and which ought not to be allowed 
to pass without a signal and lasting improvement of the law of 
nations under which we are appointed by Providence to develop 
our civilization, — we mean, of course, the infraction of the law of 
nations on the part of England in the case of the Alabama, and 
the sales of arms by the United States to one of the belligerents 
during the late European, and far the greatest war of all history. 

The Alabama case is thoroughly known by this time, and there 
is perhaps an opinion, all but, if not indeed fully unanimous, 
among the jurists of the continent of Europe and America, that 
England did not act according to the dictates of the jus which in 
right and fairness ought to exist among nations, when she allowed 
Southern rebels to fit out predatory vessels against the United 
States in her own harbors. She has acknowledged this in the 
Washington Treaty, and whatever doubt may yet exist, let us 
hope it may be settled by the time this paper is published, — con- 
cerning the indirect damages the principle involved in the Ala- 
bama case has been settled. 

As to the sales of arms, let it be observed that the reports 
alluded to do not investigate the question whether the sales of 
ordnance were lawful according to the laws of neutrality or the 
law of nations, at least not profoundly, but only whether the action 
of the government was wrong, according to the municipal laws of 
the United States. 
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We follow the reports in the subsequent remarks. 

An act of Congress, approved March 3, 1825, authorizes the 
President to sell injured arms, and prescribes who shall declare 
them injured. 

In 1865, when the civil war had at length been closed, the gov- 
ernment found itself possessed of a large amount of muskets and 
other arms, not damaged or otherwise unserviceable within the 
meaning of the act of 1825, and Congress passed in 1868 an act, 
under which the secretary of war is “ authorized and directed to 
cause to be sold, after offer at public sale on thirty days’ notice, in 
such manner and at such times and places at public or private 
sale as he may deem most advantageous to the public interest, the 
old cannon, arms, and other ordnance stores, now in possession of 
the War Department, which are damaged or otherwise unsuitable 
for the United States military service or for the militia of the 
United States, and to cause the net proceeds of such sales, after 
paying all proper expenses of sale and transportation to the place 
of sale, to be deposited in the treasury of the United States.” 
(15 Stat. at L. 259.) 

The war between Germany and France broke out in 1870, and 
on August 22, 1870, President Grant issued a proclamation ‘ en- 
joining neutrality in the present war between France and the 
North German Confederation and its allies.” 

In it is this passage : — 


Now, therefore, I, Ulysses S. Grant, President of the United States, in 
order to preserve the neutrality of the United States and of their citizens 
and of persons within their territory and jurisdiction, and to enforce their 
laws, and in order that all persons being warned of the general tenor of 
the laws and treaties of the United States in this behalf, and of the law of 
nations, may thus be prevented from an unintentional violation of the same, 
do hereby declare and proclaim that by the act passed on the 20th day of 
April, A. D. 1818, commonly known as the “ neutrality law,” the follow- 
ing acts are forbidden to be done, under severe penalties, within the terri- 
tory and jurisdiction of the United States, to wit: 

1. Accepting and exercising a commission to serve either of the said 
belligerents by land or by sea against the other belligerent. 

2. Enlisting or entering into the service of either of the said belligerents 
as a soldier, or as a marine, or seaman on board of any vessel of war, letter 
of marque, or privateer. 

3. Hiring or retaining another person to enlist or enter himself in the 
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service of either of the said belligerents as a soldier, or as a marine, or sea- 
man on board of any vessel of war, letter of marque, or privatecr. 

4. Hiring another person to go beyond the limits or jurisdiction of the 
United States with intent to be enlisted as aforesaid. 

5. Hiring another person to go beyond the limits of the United States 
with the intent to be entered into service as aforesaid. 

6. Retaining another person to go beyond the limits of the United States 
with intent to be enlisted as aforesaid. 

7. Retaining another person to go beyond the limits of the United States 
with intent to be entered into service as aforesaid. (But the said act is 
not to be construed to extend to a citizen or subject of either belligerent 
who, being transiently within the United States, shall, on board of any 
vessel of war, which, at the time of its arrival within the United States, 
was fitted and equipped as such vessel of war, enlist or enter himself or 
hire or retain another subject or citizen of the same belligerent, who is 
transiently within the United States, to eulist or enter himself to serve 
such belligerent on board such vessel of war, if the United States shall then 
be at peace with such belligerent.) 

8. Fitting out and arming, or attempting to fit out and arm, or procuring 
to be fitted out and armed, or knowingly being concerned in the furnishing, 
fitting out, or arming of any ship or vessel with intent that such ship or 
vessel shall be employed in the service of either of the said belligerents. 

9. Issuing or delivering a commission within the territory or jurisdiction 
of the United States for any ship or vessel to the intent that she may be 
employed as aforesaid. ‘ 

10. Increasing or augmenting, or procuring to be increased or aug- 
mented, or knowingly being concerned in increasing or augmenting the 
force of any ship of war, cruiser, or other armed vessel, which at the time 
of her arrival within the United States was a ship of war, cruiser, or armed 
vessel in the service of either of the said belligerents, or belonging to the 
subjects or citizens of either, by adding to the number of guns of such ves- 
sels, or by changing those on board of her for guns of a larger caliber, or 
by the addition thereto of any equipment solely applicable to war. 

11. Beginning or setting on foot or providing or preparing the means 
for any military expedition or enterprise to be carried on from the territory 
or jurisdiction of the United States against the territories or dominions of 
either of the said belligerents. 

_ And I do further declare and proclaim that by the 19th article of the 
treaty of amity and commerce, which was concluded between his Majesty 
the King of Prussia and the United States of America, on the 11th day of 
July, A. D. 1799, which article was revived by the treaty of May 1, A. D. 
1828, between the same parties, and is still in force, it was agreed that 
the vessels of war, public and private, of both parties, shall carry freely 
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wheresoever they please, the vessels and effects taken from their cnemies, 
without being obliged to pay any duties, charges, or fees to oflicers of ad- 
miralty, of the customs, or any others; nor shall such prizes be arrested, 
searched, or put under any legal process, when they come to and enter the 
ports of the other party, but may freely be carried out again at any time 
by their captors to the places expressed in their commissions, which the 
commanding officer of such vessel shall be obliged to show. 


Farther on is this passage : — 


And I do further declare and proclaim that it has been officially com- 
municated to the government of the United States by the Envoy Extraor- 
dinary and Minister Plenipotentiary of his Majesty the Emperor of the 
French, at Washington, that orders have been given that in the conduct of 
the war the commanders of the French forces on land and on the seas shall 
scrupulously observe towards neutral powers the rules of international law, 
and that they shall strictly adhere to the principles set forth in the declara- 
tion of the Congress of Paris of the 16th of April, 1856, that is to say: 
Ist. That privateering is and remains abolished; 2d. That the neutral flag 
covers enemy’s goods, with the exception of contraband of war; 3d. That 
neutral goods, with the exception of contraband of war, are not liable to 
capture under the enemy’s flag; 4th. That blockades, in order to be bind- 
ing, must be effective, that is to say, maintained by a force sutlicient really 
to prevent access to the coast of the enemy; and that, although the United 
States have not adhered to the declaration of 1856, the vessels of his 
Majesty will not seize enemy’s property found on board of a vessel of the 
United States, provided that property is not contraband of war. 

And I do further declare and proclaim that the statutes of the United 
States and the law of nations alike require that no person within the terri- 
tory and jurisdiction of the United States shall take part, directly or 
indirectly, in the said war, but shall remain at peace with each of the said 
belligerents, and shall maintain a strict and impartial neutrality, and that 
whatever privileges shall be accorded to one belligerent within the ports of 
the United States shall be in like manner accorded to the other. 

And I do hereby enjoin all the good citizens of the United States, and 
all persons residing or being within the territory or jurisdiction of the 
United States, to observe the laws thereof, and to commit no act contrary 
to the provisions of the said statutes, or in violation of the law of nations in 
that behalf. 


The sale of arms went on; not to the belligerent governments, 
at least not nominally so. Intermediate agents were easily found, 
and the number of arms bought by or for France was so large as 
to prove simply and plainly, without further demonstration, that 
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they were purchased for the purpose of being used in the then 
flagrant war. 
On page xvii of the report we find this passage : — 


Congress having, by the act of 1868, directed the Secretary of War to 
Wispose of these arms and stores, and the government being engaged in 
such sales prior to the war between France and Germany, had a right to 
continue the same during the war, and might, in the city of Washington, 
have sold and delivered any amount of such stores to Frederick William 
(correct names might perhaps have been used in so solemn a paper placed 
before so dignified a body as the senate of the United States) or Louis 
Napoleon in person, without violating the obligations of neutrality, pro- 
vided such sales were made in good faith, not for the purpose of intiuencing 
the strife, but in execution of the lawful purpose of the government to 
sell its surplus arms and stores. 


It is useless to investigate what exactly the words “in good 
faith, not for the purpose of influencing the strife” may or even 
can mean. Nor is it of any importance for the present purpose to 
inquire whether it is correct to say that “the government being 
engaged in such sales prior to the war between France and Ger- 
many, had a right to continue the same during the war, and 
might, in the city of Washington, sell,’ &c. Vattel is quoted at 
length to support this view. Our opinion is that the fact that the 
selling of arms by a neutral government to a belligerent had be- 
gun previous to the breaking out of the war, does not make it law- 
ful, in right and equity of the law of nations, to continue the sale. 
Whether the government of the United States was allowed to do 
80, or obliged to do so, it having done so creates the necessity of 
providing for the non-recurrence of the fact. A provision in a 
treaty concerning neutrality between the leading nations of the 
earth, having become necessary after the Alabama affair, a similar 
treaty, after the sale of arms at Washington, ought to contain a 
provision estopping any such sales by neutrals, flagrante bello, in 
all future times. 

The unprofound ones—and they must always be the great ma- 
jority — will ever be found, at the breaking out of any war, in one 
of the two extremes. They clamor either for a total abolition of 
neutrality laws, or for extending and strengthening them beyond 
all bounds of practical execution, or, indeed, of good service to 
humanity. Both are greatly mistaken. Neutrality is an idea 
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natural and necessary to civilization; it has always shown itself in 
private as well as inter-social communion, and becomes more dis- 
tinct and rational, as well as more and more indispensable, as our 
family or commonwealth of nations extends and unites more firmly 
at the same time. The idea of neutrality and the laws belonging 
to it, evolve themselves out of the ethical and social nature of man; 
indeed there would be no ethics were there no social individuals, 
as blades and plants unfold themselves with the advancing season. 
They are not artificial nor arbitrary. 

Too loose a definition of contraband of war, or too close a re- 
striction ; too lax an enforcement of the laws of neutrality, or too 
grasping, or lifting of the laws of a country above the requirements 
of the law of nations, —all lead to -international irritation, and 
increase that fevered disposition, into which a great war necessarily 
throws our whole Cis-Caucasian group of nations. Yet the laws 
of neutrality arise out of the desire to mitigate the severities of 
war, which needs must extend beyond the belligerents, and to pre- 
vent spreading conflagrations. 

The supposed or real difficulty of neutrality laws is not put aside, 
as many have also imagined by supposing that essential neutrality 
consists in granting equal chances to both belligerents. Not grant- 
ing equal chances to both parties would, indeed, all but amount to 
a declaration of war, and certainly lead to additional war, but in 
far the greater number of cases the equal chances would be but 
theoretical. The principle, and therefore the law, is: If you are 
neutral and wish to remain such, abstain from participation in war, 
open or underhand ; if not, join in the war, or you will soon be forced 
to join it; and, at any rate, you will increase the evil and duration 
of the war. 

The two cases repeatedly mentioned, furnish, it is believed, a 
signal opportunity for a farther treaty. 

Well would it be for our species, if not only all privateering could 
for ever be abolished, as it was honorably abstained from in the 
Crimean war, but if the private property of belligerents were ac- 
knowledged and respected on the seas as it is on land. How long 
shall we wait for this! First the sea disimpropriates all property, 
even during peace ; and special agreement with particular states 
only could somewhat protect it. It was pretty much so in the times 
of Thucydides. Then property begins to be respected even on the 
seas during peace. Now we call for its protection even in war. 
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The acknowledgment of property at sea always follows at long 
periods — of centuries—the acknowledgment of property on land. 

The Washington Treaty of May 8, 1871, contains this Article VI., 
namely : — 


In deciding the matters submitted to the Arbitrators they shall be gov- 
erned by the following three rules, which are agreed upon by the High Con- 
tracting Parties as rules to be taken as applicable to the case, and by such 
principles of International Law not inconsistent therewith as the Arbitrators 
shall determine to have been applicable to the case. 


RULES. 


A neutral Government is bound — 

First, to use due diligence to prevent the fitting out, arming, or equip- 
ping, within its jurisdiction, of any vessel which it has reasonable ground to 
believe is intended to cruise or to carry on war against a Power with which 
it is at peace; and also to use like diligence to prevent the departure from 
its jurisdiction of any vessel intended to cruise or carry on war as above, 
such vessel having been specially adapted, in whole or in part, within such 
jurisdiction, to warlike use. 

Secondly, not to permit or suffer either belligerent to make use of its 
ports or waters as the base of naval operations against the other, or for the 
purpose of the renewal or augmentation of military supplies or arms, or the 
recruitment of men. 

Thirdly, to exercise due diligence in its own ports and waters, and, as to 
all persons within its jurisdiction, to prevent any violation of the foregoing 
obligations and duties. 

Her Britannic Majesty has commanded her High Commissioners and 
Plenipotentiaries to declare that Her Majesty’s Government cannot assent 
to the foregoing rules as a statement of principles of International Law 
which were in force at the time when the claims mentioned in Article I. 
arose, but that Her Majesty’s Government, in order to evince its desire of 
strengthening the friendly relations between the two countries and of mak- 
ing satisfactory provision for the future, agrees that in deciding the questions 
between the two countries arising out of those claims, the Arbitrators should 
assume that Her Majesty’s Government had undertaken to act upon the 
principles set forth in these rules. 

Aud the High Contracting Parties agree to observe these rules as be- 
tween themselves in future, and to bring them to the knowledge of other 
maritime Powers, and to invite them to accede to them. 


The principles in these rules ought to be embodied in the desired 
treaty ; for these being mentioned here proves the necessity of 
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doing so, put it ought to be added, that no belligerent shall be 
furnished directly with any contraband of war, and no neutral goy- 
ernment shall furnish a belligerent directly with money, unless, 
indeed, the loan had begun before the breaking out of the war. 

No neutral government has the right to sell, or can owe the duty 
of selling arms or any other contraband articles to a belligerent ; 
nor can it allow the sale of the same by private persons directly 
to the belligerent. If private citizens of a neutral power sell con- 
traband of war to a citizen or subject of an equally neutral power, 
to be shipped on board of a vessel sailing under a neutral flag, the 
government of the country where the transaction takes place has 
nothing farther to do with it. S 

Contraband of war is every thing necesséry for the active and 
direct pursuit of hostilities, found on neutral ground and destined 
for or in neutral bottoms on their way to a belligerent, who, as well 
as the government against whom the latter carries on the war, is 
at peace and in amity with the government of the country where 
the transaction concerning the indicated war material is taking 
place. Contraband of war is farther all such material as is indis- 
pensable for the preparation of a material necessary for the pursuit 
of hostilities, and exclusively or almost exclusively used for that 
purpose under the conditions just mentioned. 

Contraband of war of the first description are arms of any kind, 
men-of-war, or armed vessels of any sort, gunpowder, «ce. 

Contraband of the second kind is saltpetre in large quantities. 

Material very necessary for the prosecution of war, but neither 
used for the direct infliction of warlike harm, nor, indeed, used 
exclusively for that purpose, ought not to be considered contraband 
of war. Flour, leather, coals (except direct for war steamers), 
cloth, &c., — most of these are indispensable for the carrying on 
of war, but they are not necessaries for the direct pursuit of hos- 
tility, nor are they exclusively used for the purposes of war. 

Does the shipping of metal, say lead, or metals requisite for 
artillery pieces, or timber for the belligerent’s navy-yards, fall 
within the prohibition of contraband trade here given? I think 
not. I repeat that it is of the greatest importance to limit the war 
prohibitions for neutrals to as few rules and articles as possible, 
and to insist on the strictest possible carrying out of them. 

A treaty ought to be concluded containing the mutual acknowl- 
edgment of international copyright peculiarly necessitated by our 
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common and interwoven civilization, as well as by the most ele- 
mentary principles and ideas of individual property. All human 
advancement turns between the two poles of individualism and 
sociality, and nowhere is this fundamental treaty more distinctly 
illustrated than in literary property. As our race advances and 
spreads, — I mean the Cis-Caucasian race,— the more nations will 
exist speaking the same language. The literary work and com- 
position is surely as much an individual production, and has its 
exchangeable value, as the material book has. Within all printing 
countries it is now acknowledged ; but some states, and untortu- 
nately and undignifiedly we Americans are the foremost among them, 
require yet what the Greek inter-statal law called the asylia, — the 
protection of property of a foreigner, though he might be a Greek, 
against seizure of whoever might seize it. This protection was 
granted by special treaty between different states, and was called 
the asylia!—non-seizure. We speak, of course, of peaceful times; 
in war I dare say the Greeks acted toward the property belonging 
to a citizen of a belligerent state, as the French did with German 
property in the war of ’70 and ’71, two thousand years later, when, 
indeed, it had been believed that the law of nations had made some 
progress. Ought then, perhaps, the protection of the property be- 
longing to an alien, and the alien himself, whose government is at 
war with the country in which they are, to likewise form a portion 
of such a pact and treaty? These rights and privileges of high- 
minded civilization are so distinctly and plainly acknowledged by 
the modern law of nations that a treaty could hardly do it more 
distinctly. Still, since a nation in recent times has so significantly 
broken this elementary law of war and peace, just as Napoleon I. 
did it some sixty years previous, it may be well to add it to the 
desired essence of a code in the shape of a treaty or international 
pact. Ought not, also, in such an international covenant, the un- 
righteous pardoning of criminals on condition of their leaving the 
country, or of going to a certain country, be pointed out and pro- 
vided against? The more the Cis-Caucasians, first spread over the 
hemispheres, now reassociate in the family of nations, the greater 
the difference of occupation of land in Europe and here, and the 


1 The writer of this essay has long ago expressed his convictions on the subject 
of international copyright, and on the necessity of individual property, as well as his 
hostility to communism, in two works: ‘‘ On International Copyright,” and ‘‘ Essays 
on Labor and Property.” 
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more intercommunication as well as criminal talent increases, the 
more urgent becomes the necessity of abstaining from an inter- 
national wickedness in which, nevertheless, every now and then 
some European governments have indulged, and continue to do so. 
All penal exile ought to be abandoned, except concerning political 
offenders ; but more imperatively it is demanded by the laws of the 
commonest morality and the plainest honesty, not to smuggle con- 
victed criminals into a foreign country. The rebels tried to infuse 
the small-pox and pestilence into the United States. We speak 
from a personal knowledge of the so-called rebel archives at 
Washington. Is not the introduction of professional and convicted 
criminals into a foreign country very similar in its immorality and 
international infamy ? 

A prominent modern writer on the law of nations has satiri- 
cally said that it almost looked as if treaties were made to be 
broken. Is it different with any penal or civil law? We might ask, 
is it better in the laws of morality and truth in any branch, with our 
religion itself? And is it not psychologically of great importance 
plainly to pronounce and distinctly to put forth a jural truth, as 
a great rule of action? Opinion gradually shapes itself, and gains 
strength accordingly, and despite the millions and millions of mur- 
ders committed since Moses, it was not in vain to engrave it on 
stone: Thou shalt not kill. 

If some six points were derived from the foregoing and embodied 
in treaties between the leading nations in Europe and America, 
and Russia, as well as Brazil, what a bold yet firm step forward in 
the path of civilization, and the application of the message, peace 
and good will toward men, would be achieved in the latter third of 
the nineteenth century ! — 


Let all privateering be done away with, and acknowledge private property 
of citizens or subjects belonging to belligerents on the high seas, as it is 
acknowledged on land; 

Adopt the essence of the rules given in the Treaty of Washington ; 

Define contraband of war as it has been done in this paper, and adopt 
few but strict rules of neutrality regarding them ; 

Let it be proclaimed that the law of nations is the supreme law of our 
race, as indeed the American Constitution says, that “all treaties made, or 
which shall be made, under the authority of the United States, shall be the 
supreme law of the land ;” 

Protect internationally literary property ; 
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Protect the persons and property of aliens though belonging to belliger- 
ents—a rule signally violated by the French at two memorable epochs, 
as our rebels infringed them during the civil war. 


And the law of nations would draw a breath of relief and gain 
renewed vigor, after such serious acts as the English Alabama 
troubles, our sales of arms at Washington, and the French breach 
of the law of nations against the German aliens. 

Once such a pact being concluded, the opinion of our race, per- 
haps, would soon ripen to an energetic conviction that arbitrators 
ought to be permanently appointed, to be ready to mect and act 
when called upon,— not a permanent court of arbitration. This 
subject, however, cannot be entered into here. 

What nations ought to take the lead in this great measure? To 
none, it seems, would it be more natural at this period (and — may 
not such a term be used in an international sense ’— more graceful,) 
than to the Germans, the English, and the Americans. The Italians 
would readily join; and all the other nations and governments 
would soon fall in and join the steady tramp of onward civilization. 
One alone might hold back, in the sullen discontent of smarting 


disappointment ; but civilized nations cannot now keep long aloof 
» of the gathering and binding law of nations. F. L. 
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ARE OUR FACTORS MERCHANTS OR TRUSTEES ? 


AmonG the questions which have arisen under the Bankrupt Act 
of 1867, and which yet remain to be decided by the Supreme 
Court of the United States, none perhaps interest so large a por- 
tion of the commercial community as that whether the debt of a 
factor to his principal is included in the exception to its dis- 
charge ; viz., “ That no debt created by fraud or embezzlement 
of the bankrupt, or by his defalcation as a public officer, or while 
acting in any fiduciary character, shall be discharged under this 
act.” (Sec. 33.) 

If the question was only in regard to the discharge of debts 
created by fraud, embezzlement, or defalcation, it would be one of 
no general interest, but it is argued, that all debts of factors to 
their principals come within the exception; and if this be so, all 
such debts are debts as between trustee and cestui que trust, and not 
as between debtor and creditor, and our factors are not merchants 
but trustees. With the exception of the case of Cronan v. Cotting, 
the current of decisions has been to this effect, and if sustained 
will greatly embarrass the factorage business as conducted in the 
United States generally, but more especially in the Southern cities, 
an embarrassment likely to affect the planter more than the factor. 
Under the usage and custom of trade in the Southern cities the 
business of our factors is threefold, viz., that of factors, bankers, 
and agents. As factors they sell the produce of the planters, their 
principals, upon commission, and as bankers keep their accounts, 
paying upon their orders, often making advances to them ; indeed 
the relation of bankers to the planters often precedes that of fac- 
tors, not unfrequently commencing by advances to the planter of 
the means of raising his crop. As agents they attend to the city 
business of the planters, make their purchases, and forward to them 
their supplies. If the account of the business thus carried on is 
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not to be kept as between debtor and creditor on the one side and 
on the other, factors must refuse to do more for the planters than 
to sell and account for each separate consignment of cotton or 
rice, and leave the planter to make his own banking arrange- 
ments, to purchase his own supplies, and to attend to his own city 
business. 

The first case, we believe, in which this question arose was that 
of Jn re Seymour on habeas corpus} and in it Judge Blatchford, 
of the Southern District of New York, distinguished the class of 
fiduciary debts mentioned in the exception of the act of 1841, 
as restricted by the Supreme Court in the case of Chapman 
v. Forsyth, from those contemplated in the act of 1867, and 
held that the depositing of the property with Seymour for sale on 
commission established a fiduciary relation, and that his failure to 
return the property, or remit the proceeds to his principal, was a 
defalcation while acting in a fiduciary character, and that such 
defaleation created the debt. Judge Blatchford has repeated this 
opinion in Re Kimball,3 and in this latter case has received the 
qualified approval of the distinguished justice of the Supreme 
Court for that circuit. These decisions have been followed in the 
cases of Sink v. Booth* and Whitaker v. Chapman? but no case 
» has yet reached the Supreme Court. As the question then is still 
an open one, and one of such importance, we trust we do not pre- 
sume when we venture to differ from the conclusion of Judge 
Blatchford, and are encouraged to do so from the care of Mr. Jus- 
tice Nelson to avoid committing himself as to the ultimate decision 
when the question should reach the Supreme Court. 

The Bankrupt Act of 1867, like that of 1841, derives its 
authority from the power given to Congress by the constitution to 
. establish uniform laws on the subject of bankruptcies. The act of 
1800, that soonest passed after the adoption of the constitution, 
was essentially a bankrupt law, and this may perhaps mark what 
at that time was understood by the term “ bankruptcies,” as used _ 
in the constitution ; but it would be useless now to renew the dis- 
cussion in regard to the right of Congress to enact other than a 
strictly technical bankrupt law, or the question whether the pro- 
visions in the act of 1841, and for that matter, those of 1867 also, 
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whereby a debtor might obtain its benefits at his own instance, 
was not an insolvent rather than a bankrupt law. We learn, how- 
ever, from the discussions of these cases, and the decisions thereon, 
and also from the debates in Congress upon the present act, that 
we must look to the English law for our definition of both terms, 
bankruptcy and insolvency, and that our bankrupt laws have been 
based upon both systems combined. 

In looking into the history of the bankrupt law of England, two 
features will attract our attention; first, that bankruptcy was a 
crime peculiar to the tradesman, and to such as had been declared 
to come within that designation by the decisions of the court, or to 
whom the character had been applied by special enactments. 
Secondly, that it was a crime to be discovered, a crime which the 
law would not permit to be confessed. The unfortunate, but 
honest bankrupt stood with his mouth closed; he could give no 
hint of his condition to his friendly creditor, for if he did so his 
bankruptey would be “ concerted,” and his certificate void. His only 
hope was in the discovery of his condition by some hostile cred- 
itor. It is curious and instructive to observe the change in these 
two distinctive features of this system; its gradual extension from 
one class to another, until under the English system it had been 
applied to nearly every class of persons one by one, and under the 
American (act of 1841), simultaneously to all, and to mark at the 
same time the no less certain and equally gradual development of 
the idea that the law should not only permit but encourage one 
voluntarily to come forward and do that which it would require 
him to do at the instance of another. 

The first addition by special enactment to the class of traders 
was made by 21 Jas. L, which added the trade or profession of 
scriveners. The next was by 5 Geo. IL., which, reciting that where- 
as persons dealing as bankers, brokers, and factors are entrusted 
with great sums of money, and with goods and effects of great 
value belonging to other persons, provided that such bankers, 
brokers, and factors should be liable to that and other statutes 
concerning bankrupts; and Blackstone adds, that these persons 
are declared liable to the statute of bankruptcy upon the same 
reason that scriveners are included by statute Jas. I., viz., for the 
relief of their creditors, whom they have otherwise more opportunt- 
ties of defrauding than any other set of dealers, and that they are 
properly to be looked upon as traders, since they make merchan- 
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dise of money, in the same manner as merchants do of goods and 
other chattels.? 

The statute of 1824 appears to have been intended in some 
measure to remedy the anomalous provision which would not 
allow an unfortunate trader to confess his embarrassed condition, 
and thus allow his creditors to take charge of his assets while 
something could be done with them ; but it was not until the year 
1831 that it was declared by Statute 1 & 2 Wm. IV. that no 
commission of a bankrupt should be superseded, nor any fiat an- 
nulled, nor any adjudication reversed, by reason only that the com- 
mission had been concerted by and between the petitioning creditor 
and the bankrupt. 

While the Parliament and courts of England were thus extend- 
ing the application of this law from class to class, until by enum- 
eration nearly all classes of the commercial community had been 
included within its rule, and at the same time its courts were 
beginning to listen to the application of the bankrupt himself, the 
subject came before the Congress of the United States, and in the 
year 1840, after considerable discussion, took shape in the act of 
1841. This act fully developed the changes to which the experi- 
ence of the English system had given rise, viz., the provision that 
the law would not only permit but encourage one to do voluntarily 
that which it would compel him to do at the instance of another ; 
and that the application of the law should be to all persons, with 
restriction only as to the character of the debt. These principles 
have since been fully recognized and developed in the subsequent 
legislation of England. (1 & 2 Wm. 1V.; 5&6 Vict.; 12 &13 
Vict.; 24 & 25 Vict.) 

Thus the policy both of the English and American systems has 
been to extend and not to curtail their application. The law of 
England commenced with tradesmen, then scriveners were added, 
then came bankers, brokers, factors, and so it went on extending 
its rule, class after class, both by special legislation and judicial 
decisions, and at the same time lending an ear to the petition of the 
unfortunate tradesman himself. Here our Congress took it up, 
and fully developed the two ideas which had so gradually been tak- 
ing root in England. The act of 1841, as that of 1867, applied to 
all persons, and permitted voluntary bankruptcy. Can it be, then, 


1 Vol. ii. p. 475; Cooke’s Bank. Law, ch. 8, § 2; Jac. Law Dic., title Bankruptcy ; 
Petersdorff’s Abridg., same title. 
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that the factor, who was among the first of those subjected to the 
penalties of this law, shall now be denied its relief, and that merely 
by implication? Our statutes, as we have seen, are based upon the 
law of England, and reference must certainly be had to that law in 
construing them. When, then, Congress, with the law of England 
open before it, and with a view of embracing, as Mr. Sumner says, 
every thing that is good or important upon the subject derived from 
the experience of England (Cong. Globe, 1865-66, part 5, 4025), 
passed the act of 1867, is it not reasonable to suppose that had that , 
body desired, contrary to the spirit and policy of the legislation 
upon the subject, to exclude from its benefits so large a class of the 
mercantile community, — a class, too, which had been so early sub- 
ject to its penalties, and reciprocally and coextensively entitled 
to its relief (Comyn, Cont. 412),—that it would have done so in 
positive terms ? 

But not only so; for when the subject of bankruptcy was last 
under discussion, Congress had this question distinctly before it. 
The act of 1841 had excluded from its benefits all persons owing 
debts created in consequence of a defalcation, as a public officer, or 
as executor or administrator, or guardian or trustee, or while act- 
ing in any other fiduciary capacity, and it had been questioned, 
whether a debt due from a factor for the proceeds of goods con- 
signed to him, was not within the exception.1_ The Supreme Court 
in the latter case had given a construction to the phrase “ while 
acting in any other fiduciary capacity,” as it occurs in that act, 
which excluded such a debt from the class of fiduciary debts; and 
it was then proposed to add to the classes enumerated in the act of 
1841 the class of factors eo nomine, and this Congress refused to do; 
but instead, struck out the classes named in the act of 1841, the: 
designation of which the courts had held indicated, and limited 
the class and character of the debt to be excluded to technical and 
not implied trusts, and added the word “ any” before “ fiduciary,” 
so as to exclude debts created by defalcation while acting in any 
fiduciary capacity. (Cong. Globe, part 2, 39 Sess. 979.) No de- 
bate upon the subject is reported to explain the reasons for the 
amendment, and we are left, therefore, to construe the clause by 
the ordinary and settled rules. 

With debts created by fraud, embezzlement, or by the defalca- 
tion of a public officer, we are not concerned ; but it is held by Judge 


1 Hayman vy. Pond, 7 Metcalf, 828; Chapman v. Forsyth, 2 How. 202. 
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Blatchford, that the failure of the factor to pay the proceeds of sale 
to his principal, is a defalcation while acting in a fiduciary charac- 
ter, and that the debt so due is created by such defalcation. His 
argument is, that the omission in the act of 1867 of the specific 
trusts mentioned in the act of 1841, by removing the reason or one 
of the reasons for the construction given to the earlier act, indicates 
that the term “ fiduciary character,” was used in a different sense 
in the later act. But, on the contrary, as is asked in Cronan v. 
Cotting, is not the argument quite as legitimate that Congress 
omitted the enumeration of specific trusts, for the very reason that 
the term “ fiduciary capacity”? had by judicial construction received 
a fixed definition, and with intent that the phrase should carry that 
definition into the next act? Again it will be observed, that while 
Congress thus avoided naming the classes to be excluded, it would 
not alter the provision as to the creation of the debt to be excluded. 
If the terms “ executor,” “ administrator,” “ guardian,” or “ trus- 
tee,” indicated the class to be excluded, much more does the word ° 
“ defalcation ” in the act of 1867 define the manner of the creation 
of the debt which shall not be discharged. 

That the words of a statute (except terms of art) are to be 
taken in their ordinary and familiar signification and import, and 
that regard must be had to their general and popular use,} is a well- 
known canon of construction. The only legal signification that 
the word “ defalcation” ever possessed, was that of “discount or 
set-off” (Bouvier’s Law Dic.), as a synonyme for which it has long 
since ceased to be used. What then is its ordinary signification ? 
Webster defines it “an abstraction of money, &c., by an officer 
having it in charge; an embezzlement.” The distinction between 
the words defalcation and failure is of common acceptation. The ° 
one applies to a person entrusted simply with the care of certain 
specific funds; the other to one who is unable to meet his mercan- 
tile obligations. Thus the cashier of a bank may commit a defal- 
cation, but the bank fails; the clerk to a merchant may be a 
defaulter, but the merchant fails. The bank and the merchant are 
known to be liable to misfortune and reverses; the cashier and 
clerk’s only danger is their own fraud or negligence. 

Again, the debt to be excluded under Judge Blatchford’s 
decision must have been created by defaleation, and could, there- 
fore, have had no existence before such defalcation. It must 


1 Dwarris (Potter’s ed.), 193. 
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have resulted from, and not preceded default.1. But there is 
no default by a factor until failure to pay upon demand ;* and yet 
there is debt to his principal before demand. The proceeds of sale 
made by a factor have constantly been regarded in South Carolina 
as a * debt” due by him to his principal, and as such subject to at- 
tachment under the foreign attachment law of that state. Act of 
1744, 3 Stat. 616. The case of Swann v. Lee, 15 Rich. 164, affords 
a recent instance. So too in Massachusetts many actions have 
been sustained against factors, although no demand had previously 
been made upon them to render an account.? And it has been dis- 
tinctly held in that state, that a factor becomes at once a debtor to 
his principal, and is liable to an action for the balance shown to be 
due by his account of sales immediately after its rendition without 
a previous demand.‘ In this, it will be perceived, the factor differs 
from a trustee ; for there is no debt between trustee and cestut que 
trust, until default.6 To avoid the certificate, the debt must have 
been created dy a particular action, and that a defalecation. The 
bankrupt must have used the funds of another, which he had no 
right to use. There must have been fraud, embezzlement, or 
abstraction of money by one entrusted not with its use, but 
custody. 

Congress, it is thus seen, having before it the English act sub- 
jecting factors to its penalties, and including them in its relief, 
and on the other hand, the act of Congress of 1841 excluding debts 
created by the defalcation of express trustees, was asked to add to 
the excluded classes that of factors. The result was, it struck 
out from the excepting clause all classes, and limited its exclusion 
only to debts of a certain character. Will the courts undertake 
to exclude by implication from the benefits of this law a class so 
long ago subjected to its penalties by express provision, in the 
face of the refusal of Congress to do so? Or, will they not rather 
look to the circumstances of each case as it arises, whether of 
tradesman, banker, factor, or planter, and exclude from, or admit 
to its benefits, as the debts from which relief is sought may appear 
to be fiduciary or otherwise ? 

But should the Supreme Court hold that the debt of a factor, 
using that term in its most general acceptation, does come within 


1 Cronan v. Cotting, 104 Mass. 245. 2 Ellery v. Cunningham, 1 Metcalf, 112. 
3 Clark v. Moody, 17 Mass. 149. 4 Vail v. Durant, 7 Allen, 408, 410. 
5 Ex parte Holt, 1 Deacon, 248. 
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the exception, it yet remains to inquire, whether the factorage busi- 
ness, as carried on in this country generally, and more especially 
in the Southern cities, is that simply of factor and principal at com- 
mon law, so as in such case to bring it within the exception? The 
definitions of the term “ factor,” as given in the books,! may, per- 
haps, describe the business of the bankrupt in the case before Judge 
Blatchford, but certainly do not cover the scope of the business of 
the factors of whom we are speaking. Our factors, it is true, re- 
ceive cotton, rice, and other produce consigned or delivered to them 
for sale by planters residing in the country ; but such consignments 
seldom commence, and the sales made upon them do not often close 
the relations between the planters and themselves. 

In the densely settled countries of Europe, and latterly in the 
more settled states of the North, the lands have been subdivided 
into small farms, and scattered over these there is every here and 
there a small commercial centre, with its bank and its stores, &c., 
and to these the farmer resorts, keeps his own bank accounts, and 
purchases his own supplies. But in the Southern states, especially 
in the low country, the system of large plantations necessarily pre- 
vails, and small commercial centres are impossible. The planter 
residing at a distance from the city must have an agent there to 
purchase his household and plantation supplies, and to keep or bank 
the proceeds of sale of his produce; and the factor having the sale 
of his produce, soon became his agent for all other purposes. As 
time went on, and the country became more settled, the planter or 
his sons took in more land, and to reclaim it required more capital. 
Here again he applied to his own or to his father’s factor for assist- 
ance, and the factor became the banker also. The war came on 
and destroyed the capital employed in the Southern culture, — to 
renew it required fresh capital,— this the factors raised, and cer- 
tainly for a time reversed the natural order of their business. Up 
to that time they had been doing the business of factors; and in 
addition thereto, that of bankers and general agents. They have 
since been bankers, providing the means of planting, and doing 
also the business of factors and general agents. 

The business thus carried on has been for and during the whole 
agricultural year, — the factor advancing to the planter the means of 
planting and cultivating his lands, and the planter undertaking to 


1 Viner’s Abridg. Factor; Jacob, Law Dic., Factor; Comyn’s Digest, Merchant ; 
Story, Agency, § 33; Russell, Factors, 1. 
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send to the factor the produce raised by him for sale on commission. 
The business thus carried on cannot be conducted by the rules gov- 
erning that of simple bailees. For instance, it is the duty of a 
factor — that is, a factor of the books — to pay over at once to his 
principal the proceeds of goods placed in his hands for sale; and 
he must not deposit them in the hands of a banker in his own 
name.' But on the contrary, “ in the usual and ordinary course of 
business of a factor,” in this country, “ he does not, and is not re- 
quired to keep the money received upon the sale of goods of differ- 
ent consignors in separate and distinct parcels ; but mingles all in 
a common mass, and in like funds of his own, from whatever 
source.” 

Nor only so, but the planter dealing with the factor in the way 
we have just described, looks to him for the use of other means 
than the proceeds of his produce; and deals with him, knowing 
that others deal with him in the same way. Their relation generally 
commences by advances from the factor, and so continues during 
the year. Nor does the planter draw out the full amount to his 
credit — when there happens to be any such —at once; but the 
proceeds of sale are held subject to his orders, and dealing with his 
factor as a banker, the planter draws upon him for such amounts as 
his convenience from time to time requires, gives orders upon him 
to his tradesmen with whom he deals, requires the factor to pur- 
chase and forward to him his plantation and household supplies, 
and thus often overdraws his account. 

Does the law require that the persons doing this business shall 
pay over at once the proceeds of the cotton or rice placed in his 
hands for sale, and forbid him to deposit them in the hands of a 
banker in his own name? If so, his business is strangely misun- 
derstood by the factor ; so to carry it on would be impracticable. 
Announce it to be the law, that the factor must pay over at once 
the proceeds of each separate sale of cotton or rice as soon as sold 
by him, or deposit in bank the proceeds of each such sale to the 
individual credit of the planter, upon whose account it is made, 
and thus require not only the factor but the bank to keep hundreds 
instead of one bank account, and every counting-room must be 
closed. 

The relation between planter and factor, as we know them, and 


1 Story, Agency, § 208; Russell, Factors, 44. 
2 Vail v. Durant, 7 Allen, 408, 410. 
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have been endeavoring to present them, are well described in the 
opening paragraph of Grant on Banking, in the account he there 
gives of the relations between banker and customer. We have 
thus paraphrased it; the words in Italics having been substituted 
for “ banker,” “ customer,” &c., as they occur in the text: — 


The ordinary relation between factor and planter is this, — the planter 
opens an account with the factor, by placing in the factor’s hands his produce 
for sale, the factor undertaking to sell the same, and hold himself liable for 
the payment of a like sum to the net proceeds of sale to the planter’s use, 
either paying interest on the money or not, as the course of business of the 
house, or the special arrangement between the factor and the individual 
planter may be; and also agreeing to honor or cash any checks or orders 
for the payment of any sums of money which the planter may send to him 
during business hours, to the extent of the proceeds of sale. 

A very usual relation between the factor and planter is, that the factor 
makes advances to the planter, and allows him to overdraw his account, 
charging interest on the advances; and in most cases requiring a lien upon 
his crop to be raised, and the stock, &c., engaged in its cultivation, for the re- 
payment of such advances with interest, &c.; and while such accommoda- 
tion continues, the former relation of the parties is, of course, inverted. 


The factor thus acting as banker to the planter, becomes liable 
as such to the penalties of the bankrupt law ; for all persons are to 
be deemed bankers who act as such, although they may not keep 
banking houses.1_ But if the factor is banker to the planter, as to 
the proceeds of sale, then the relation between them is simply that 
of debtor and creditor. It has been held in New York, where the 
factor under the Code of Practice has been held to very rigid ac- 
count, that where numerous transactions have taken place, the con- 
duct of the parties relating to them may indicate that it was their 
intention that the relations and obligations of principal and factor 
should not be observed, but that the business should be carried on 
upon the plan of simple debtor and creditor ; and that where that 
might prove to be the case, the proceeds of the property consigned 
or delivered to the factor for sale would not be received by him in 
any other capacity than that of simple debtor.? 

Lord Chancellor Cottenham, in the case of Foley v. Hill,’ says that 
money, when paid into a bank, ceases altogether to be the money 


1 Grant (chapter on Bankruptcy), citing 1 Atk. 218; 2 Rose, 210; Cowper, 747. 
2 Duguid v. Edwards, 50 Barb. 288, 300. 3 2H. L. Cases, 28, 36. 
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of the principal, it is then the money of the banker, who is bound 
to return an equivalent by paying a similar sum to that deposited 
with him when he is asked for it ; and Grant, quoting this case, says, 
that the legal relation in these ordinary dealings is merely a com- 
mon-law debt, and cannot be got out again by means of a bill in 
equity, there being nothing of a fidueiary character in the connec- 
tion between the parties. 

Courts of equity have, it is true, assumed jurisdiction against 
quasi trustees, such as factors have been held to be. But for what 
purposes? For discovery; for the prices which a factor obtains 
are within his own knowledge. For an account, if he refuses one, 
for the same reason. And to follow the specific proceeds of goods 
when the same can be identified, as in the case of Whitcomd v. 
Jacob. 

In the case of Moxon v. Bright, L. R. 4 Ch. 292, Lord Chancel- 
lor Hatherly says, that there “ were numerous cases showing that 
where the relation of principal and agent had imposed a trust upon 
the agent, the court would entertain a bill for an account, and the 
only difficulty was in determining what constituted this species of 
trust. It was not every agent who held a fiduciary relation as 
between himself and his principal. Foley v. Hill showed that 
though a banker was the agent of the customer for many purposes, 
they were not such as would constitute a trust.” But if it is doubtful 
whether a bill will lie against such an agent as we have been describ- 
ing the factor to be, it is certain that it would not where an account 
has been rendered by the factor, and accepted by the planter as cor- 
rect ; for such an account becomes an account stated,® upon which 
the action for money had and received will lie. It has been held, 
that if the specific purpose has been satisfied, and it has absorbed 
a certain sum only, and left a balance, such balance (the trust being 
closed) becomes a clear and liquidated sum for which an action will 
lie at law; but that whilst the action remains in account, and is 
charged with the specific trust, the action for money had and re- 
ceived will not lie.t The certificate of discharge in bankruptcy will 
bar wherever the action for money had and received will lie.® 

1 Foley v. Hill, 2H. L. C. 28. 2 1 Salk. 160. 

3 Chisman v. Count, 2 M. & G. 807; Adams, Eq. 227. 

# Case y. Roberts, 1 Holt, 500. 

5 Culliford y. Warren, 8 Barn. & Cress. 220; Rex v. Edwards, 9 Barn. & Cress. 


652; In re Bonner, 4 Barn. & Adol. 811; 1 Comyn, Contracts, 261; Russell on Fac- 
tors, 267; Wolcott v. Hodye, 15 Gray, 547. 
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If our factors are bankers also, as we have endeavored to show, 
and have rendered proper accounts, actions against them upon their 
accounts, unless impugned, are barred by their certificates, when 
they are so unfortunate as to have to plead them. 

The account between the factor and planter usually commences 
with an advance by the factor to the planter of the means of rais- 
ing his crop, and continues during the year, with a balance some- 
times varying from side to side of the account, but more generally 
remaining for many months against the planter. Will it be seriously 
maintained, that where the balance varies from side to side, the 
factor paying cash, accepting orders, and furnishing supplies on the 
one hand, and on the other occasionally receiving and selling cotton 
for the planter, that this shifting, running account, varying month 
by month, week by week, day by day, must be cast up and balanced, 
in order to determine whether or not the bankrupt act applies to 
the transaction? Is it so, that if the balance be found against one 
party to this account he may take the benefit of the act; but if 
against the other, it will be refused him? If the act applies to one 
party to the account, it ought to apply to both. There has been no 
question as to its ‘application to the planter; more planters, as far 
as our experience extends, have taken its benefits than any other 
class of persons. Surely, then, it will apply to his agent and banker, 
who is so often embarrassed, and sometimes ruined by the failure 
of the planter’s crop. 

But it more generally happens that the balance does not vary for 
many months, but steadily remains against the planter from seed- 
time to harvest; during all of this time the risk is, at least, equally 
the factor’s. On the planter’s labor he stakes his capital, and both 
stand or fall by causes which neither control. There is, however, 
this difference: the planter has but one account, he is usually in- 
debted to but one person; the factor has many accounts, and all 
those accounts depending very much upon the same chances, — 
chances of wind and weather, chances of the worm, chances of 
peace or war, chances which science has not yet been able to fore- 
cast. When these chances fall against one planter, they are usually 
cast against a// the factor’s customers. Can it be, then, that the 
factor, who has run his risk with so many different persons, may 
find himself at the end of a disastrous season hopelessly in- 
volved in debt, and that without release, to those who plead to him 
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the benefit of a merciful law, but from the mercies of which he 
alone is excluded? If this be the law, the planter must inevitably 
sooner or later feel its injustice and suffer by it. 

But the Supreme Court has not yet so held, and pending its deter- 
mination, we are glad to see the current of decisions broken by that 
in Cronan vy. Cotting, and that the latest work upon the subject of 
Factors and Brokers (Edwards) does not adopt Judge Blatchford’s 
views. We do not think we can better close this article than by 
citing at some length Mr. Edwards’s summary of the question as it 
now stands, § 92: — 


The proceeds of sale of his property (he says) belong to his principal, 
and he may follow the fund and vindieate his title to it. The factor does 
not receive it as his own money. Where there is no usage or course of 
business to modify his legal liability, he holds it in trust; under the Code 
of New York he holds it in a fiduciary capacity. He does not so hold it 
where he acts as general agent; and it is clear that his principal intended 
to give him credit, or to trust him as a debtor. 

Can he be discharged from such a debt or liability under section 33 of 
the Bankrupt Act? It was held, that he could be so discharged under the 
act of 1841; that in order to prevent the discharge, there must be some 
fraud or embezzlement in the creation of the debt, or a direct breach of 
faith. An agent who receives money or property, to be paid over to his - 
principal, or to be used for a particular purpose, does not by a failure to ful- 
fil the trust create a debt that could be discharged under that act, or under 
the present; e.g., if an agent receives money to be used in making a pur- 
chase of lands, or to be applied in the payment of a note, he becomes a 
trustee, and he cannot be discharged from his liability arising from his fail- 
ure to fulfil the trust. So if he receives securities for collection, and obtains 
the money on them, he stands in a fiduciary relation to his employers. 
Does the factor stand in the same fiduciary relation? It is the duty of an 
ordinary trustee to keep the funds of his principal by themselves, separate 
from all others. Where he acts under an express trust, he is guilty of mis- 
conduct if he mingles the trust fund with his own. Does the law hold a 
commission merchant bound by the same obligation? Does it hold him 
guilty of a breach of trust when he deposits the proceeds of sales made for 
ditferent parties in one bank account? Certainly not. The course and 
usage of business permits him to mingle the funds, and it is expected that 
he will do so. In rendering his account he charges himself with the pro- 
ceeds of sale, and credits himself with the advances, commissions, and ex- 
penses thereon. The balance is regarded as a debt due from him to his 
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principal. If he fails, and becomes unable to pay it, is this to be treated as 
a debt created by his defalcation while acting in a fiduciary character? It 
has been so held; and yet the decisions under the former act make a dis- 
tinction between express and implied trusts, and permit the factor to avail 
himself of his discharge. 
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THE ARRANGEMENT OF THE LAW. 
PRIVITY. 


Iy a former article! we expressed the opinion that a sound classifi- 
cation of the law was impossible, except on the basis of the ultimate 
conception duty, instead of the derivative notion, rights, which is 
the foundation of existing systems. In that we believed ourselves 
at the time to be original; for although various jurists, such as 
Falck and Austin, had incidentally remarked that such an arrange- 
ment was possible, none of those writers seemed at all to have 
considered it, or to have realized its importance, but went on to 
treat the law in the old way. We have found, however, in a recent 
and able work, which is believed not to have reached this country 
until after the article in question was in print, and long after it 
was written, the following passage : — 


There is no more philosophical suggestion in Auguste Comte’s writings 
than that in which he urges, that law should be approached and its object- 


matter arranged from the point of view of duties, and not from that of 
rights. . . . Rights, as Comte clearly saw, cannot be taken as ultimate or 
uudecomposable phenomena in law; they require, because they admit, ana- 
lysis ; and this analysis is into the duties, the acts or forbearances, imposed 
on other persons, the claim to which constitutes the rights. In order to 
define any person’s right, recourse must be had to the acts or forbearances 
imposed on other persons. Names of rights are “second intentions;” the 
* first intentions” of which are the duties into which they are analyzable. 
To take rights and not the corresponding duties as the ultimate phenomena 
of law, is to stop short of a complete analysis, and to make “ entities of 
abstractions.” 


1 5 Am. Law Rev. 1. 

2 2 Ilodgson’s Theory of Practice (London, Longmans, 1870), pp. 169, 170 (§ 90, par. 
8,4). We have not been able to refer to the passage cited from Comte. (Cours de Phil. 
Pos. Legon lvii. vol. vi. p. 454, ed. 1864.) Some of Bentham’s language is also 
very instructive (View of a Complete Code, ch. 2, 8, 14, 19; Works, vol. iii. pp. 
15, 160, 181, 195); and Kant’s tables in his Doctrine du Droit, tr. Barni, pp. 60, 
61, 81, are tables of duties. We use this word as near enough for our present pur- 
poses, but subject to an investigation, the outline of which has been sketched in our 
last number (pp. 724, 725), as to how far what is commonly called law imposes what 
are properly called duties. 


It has been thought advisable to present the outline of a system without going 
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The same author observes, in addition to these considerations, 
that “a law of * rights’ will not harmonize with ethics ;”! a sub- 
ject which certainly is always approached from the side of duty, 
whether we agree or not with the author in denying the existence 
of moral rights “ in the sense of claims, as rights are understood 
in law.” 

Without seeking to amplify the argument in favor of this view, 
or to explain it further at this time, we give the ground plan in 
the form of a table, only premising that the primary divisions have 
reference to the classes upon whom burdens are imposed, that is, 
whom the law directly addresses ; and that the subdivisions have 
reference to those in favor of whom the burdens are imposed. 
The table does not profess to be complete, but only to explain the 
nature of the system. [See next page.] 

It is obvious, however, that this scheme does not exhaust the 
whole body of the law. For instance, under the title, possession, 
we should have what is commonly made a chapter of a book on 
torts, and we should have no more under ownership. So under 
contracts, we should consider only the burdens and duties which 
contracts impose upon the parties to them or upon strangers. 
But the greater part of works on real or personal property is taken 
up with methods of transfer and the different estates or interests 
into which a valuable object may be subdivided, and of these no- 
thing has been said. We have thus far only looked at a lateral 
section of the law,—at duties contemplated as existing a given 
instant of time ; it remains to make a longitudinal section, that is, 
to show them as continuing in time. 

The mere fact that a duty is continuous, however, or more accu- 
rately, that a series of precisely similar duties is owed from a given 
individual to another, is not otherwise important than as making it 
necessary to mark the beginning and end of the series. The duty 
of A. not to assault B. is the same to-day as yesterday, and a 
description of it at any given moment is equally good at any other, 


at length into preliminary arguments in its favor, which could be expanded into a 
separate essgy. It suffices to say in opposition to so-called practical schemes, 
which are sometimes formally suggested, and always implicitly by books on such 
subjects as telegraphs, railroads, &c , that the end of all classification should be to 
make te law knowable; and that the system best accomplishes that purpose which 
proceeds from the most general conception to the most specific proposition or excep- 
tion in the order of logical subordination. 
1 Tb. p. 209, § 90, par. 53. 
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A. DvrTrEes OF ALL THE WORLD. 


a. Law of prize (applying to persons not subject as well as sub. 
jects). 

b. Military service — some taxes (e. g. poll tax.). 

c. Criminal law. 


1. To the Sovereign 


a. Law of libel and slander (civil actions). 

6. Injuries to the person— false imprisonment, &c. 

c. Some nuisances # 

d. Fraud independent of contract or special relations. 


2. To all the World. 


a. Law of offices — corporations. 

6. Monopolies, such as patent-rights. 

c. Possession. 

d. Ownership. Easement. Rent? &. 
e. Contract? 

JS: Domestic relations. 
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B. of Persons PARTICULAR SITUATIONS OR RELATIONS, 


follow 


duties of all the world 


to the Sovereign). 


a. Duties of officers —impeachment, &c. 
b. Eminent domain. 
c. Taxes on property. 


1. To the Sovereign 
rhaps for reasons of 


convenience to 


a. Corporations ? 


b. Duties of land-owners not to make nuisances on their land, 
&e., &e. 


these are special ap- 


2. To all the World 
duties of all the world 
to persons in the same 
situations. Some of 
plications of A. 2). 


(perhaps to be put with 


a. Members of corporation to each other. 
b. Landlord and tenant, &c. 
c. Trustee and cestui que trust. 
d. Contractor and contractee. 
e. Master and servant. 
Jf. Guardian and ward. 
&e., &e. 


some more special 
applications of A. 2, 


relations (including 
and A. 8). 


8. To persons in par- 
ticular situations or 
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and when, as in this instance, it is strictly personal, its be- 
ginning and end can be sufficiently indicated when it is described 
under the heads already given. We may go a step further, and 
say that the mere fact that there are continuous duties owed in 
turn to each of the series of persons who may successively fill a 
certain situation of fact ; for instance, who may succeed each other 
in the possession of a thing; is not material. For, as before, a 
single description of the duties is sufficient, and their beginning 
and end, as to any particular object of them, is shown by the 
description of the situation to which they are incident. The duties 
to persons in a particular situation begin with their beginning, and 
end with their ceasing, to fill that situation. When you describe 
the situation, that is, the facts, to which the duties are incident as a 
legal consequence, you describe the beginning and end of the duties 
as to a given individual. They begin when all the facts in ques- 
tion concur; they end when one of those facts ceases to be true 
of him. Thus, if possession should be defined as the power and 
intention of dealing with a thing in one’s own name, it follows 
that the duties owed to a possessor, simply as such, begin to be 
owed to A. or B. when he has such power and intent, and cease to 
be owed to him when he loses either. The modes of succession to 
the rights of a bare possessor create no fresh difficulty. The 
duties which are owed to him are incident to a continuing situa- 
tion of fact, and are owed to any one who fills it, no matter how. 
It does not concern a stranger whether possession is rightful or 
wrongful. The modes of succession are, therefore, matters of fact 
and not of law. It is the situation of fact, and not the right of the 
previous possessor, which is succeeded to. There are other in- 
stances of succession, however, which require a more careful treat- 
ment, and which are harder to explain. Some continuing rights 
are incidents to a situation of fact, which can only be filled by the 
first person entitled to the rights in question. A certain indivi- 
dual and no other is the person with whom a certain contract was 
made, or to whom a certain franchise or monopoly was granted ; 
yet the continuing rights incident to the situation of contractee 
or grantee may be succeeded to by another who cannot fill the 
situation, and the same is true of ownership as distinguished from 
bare possession. To explain this, it will be necessary to go into a 
short historical examination of the origin of privity. 

This notion is by no means a necessary incident of every legal 
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transfer of property. Even in modern times, the transferee may 
come in adversely to all the world, as is the case in some proceed- 
ings in rem in admiralty ; and it is clear, from the symbolism em- 
ployed in the infancy of law, that some of the earliest forms of 
transfer are based upon capture. Mr. M’Lennan, in his book on 
Primitive Marriage, shows this to be the case with regard to 
the acquisition of wives, and that the form of capture is kept up 
when they have become the objects of barter and sale. The spear, 
which was the sign of a Roman auction, seems to indicate some- 
thing similar; and another illustration of the same sort will be 
found in the legis actio sacramenti, described in the fourth book of 
Gaius, pl. 16. The question is, how the notion arose that a trans- 
feree continued the right of the transferor, instead of acquiring a 
new right arising out of his own relation to the thing transferred. 

The discovery that individual ownership was not the earliest form 
of property cannot perhaps be attributed to any single individual, 

‘but it is brought out with remarkable clearness by Mr. M’Len- 
nan (Prim. Marr. 282). After observing that the only species 
of property known anywhere originally appears to have been — 
property in common, and that the groups were at first the only 
owners, he says, ‘‘ the history of the right of property, as we have 
it, is just that of the growth inside groups of proprietary rights 
distinct from the tribal. It was an advance when clan estates 
were recognized as distinct from the tribal; it was a farther ad- 
vance when family estates were recognized as distinct from those 
of the clan. Barbarism was already far in the rear when indi- 
vidual property made its appearance.” 

Mr. Maine has shown clearly enough how the succession of heirs 
to a deceased paterfamilias follows from this. Inasmuch as the 
continuity of the family is a natural fact, no invention was needed 
to conceive property as remaining in the family after the temporary 
head had died. Heirs are called sui heredes in the XII. Tables; 
that is, heirs of themselves, or their own property, as is explained 
by Gaius (Inst. 2, 157), and still better by a striking passage from 
Paulus.1. The gradual change by which the paterfamilias instead 


1 In suis heredibus evidentius apparet, continuationem dominii eo rem perducere, 
ut nulla videatur hereditas fuisse, quasi olim hi domini essent qui etiam vivo patre 
quodammodo domini existimantur; unde etiam filius familias appellatur, sicut pater- 
familias ; sola nota hac adjecta, per quam distinguitur genitor ab eo, qui genitus sit ; 
itaque post mortem patris non hereditatem percipere videntur; sed magis liberam 
bonorum administrationem consequuntur ; hac ex causa, licet non sint heredes insti- 
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of manager came to be looked at as owner did not affect the devo- 
lution of the familia on his death. But it devolved of course in 
the condition in which he left it. And the heir who succeeded 
not to the ownership of this or that thing separately, but to the 
total hereditas or headship of the family, with certain rights of 
property as incident,! took this headship, or right of representing 
the family interests, subject to the modifications effected by the last 
manager. 

The aggregate of the ancestor’s rights and duties or total 
persona sustained by him was easily separated from his natural 
personality, and regarded as sustained in turn by his heir, in- 
view of the fact that it was griginally his only as head of the 
family, and consisted of the aggregate of the family rights and 
duties. If we start here with succession to the. entire situation 
of an individual in the community, on the assumption of his 
entire persona, we shall find the other and more usual examples 
of succession in privity easier to understand. It is very haz- 
ardous to attempt to generalize the history of legal conceptions 
from the example of the English law alone, because the early Eng- 
lish law was not the spontaneous growth of the social needs, but 
was forced by a knowledge of the maturer system of Rome. But 
in England we think the course of things was this. The first sue- 
cession in privity was the universal succession of the Roman law ; 
then privity in the succession to specific things occurs when the 
notion of ownership was originally subordinate to a personal rela- 
tion, and the succession was in the personal relation with the right 
over a thing as an incident, then it is extended to successions gen- 
erally. Compare succession in title to land with the alienation of 
a chattel. The notion of privity did not at first attach to the 
transfer of a chattel inter vivos. All sales were required to be 
made in market overt ;? and one who purchased a chattel in market 
overt got a good title against all the world, —he did not stand on 
the title of his seller. But the case was different with regard to 


tuti, domini sunt: nec obstat, quod licet eos exheredare, quod et occidere licebat. 
D. 28, 2, 11. 

1D. 50, 16, 208. 

2 Laws of King Edward, 1 Wilkins, p. 48; 1 Thorpe’s Ancient Laws, 159 ; Aethel- 
stan, 12, W. 58; Thorpe, 207; Edgar, Supp. 6, W. 80, 81; Thorpe, 275, &c., &e.; 
Laws of Wm. Conqueror, 2 Palgr. Comm. xevi. § 21; cxix. n. (26); Mirror, ch. 1, 
§ 8, p. 14, ed. 1768. 

8 2 Palgr. exix. n. 26, and Leg. Cnut. § 24, Thorpe, Anc. L. vol. i. p. 391, Wilkins, 
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land. Recent investigations have shown that it was not treated as 
the subject of individual ownership until comparatively late times, 
In the beginning of the feudal period the relation between lord and 
man was personal, and the conception of an heir continuing the 
personal situation or relations of his ancestor was familiar from 
the universal succession which the English had received from the 
Roman law. Soon we see the use of a certain amount of land 
attached as incident but subordinate to the personal relation ; an 
eviction did not end the duties of the vassal, but only made it 
obligatory on the lord to give him other land of equal value. Then 
a similar process took place with regard to villein services and 
free tenures. The only fund out, of which the villein could pay 
his dues, or which enabled him to perform his personal services, 
was the land he was allowed to occupy, and in course of time the 
services came to be regarded as charged on the land in question. 
In like manner the free services were at first “all personal and 
uncertain as to their quantity or duration,’ but in course of time 
became definite and of a fixed value, were treated as charged upon 
the land just as the villein services were, and were at last com- 
muted for money. In each case the accessory became the princi- 
pal, and the principal the accessory. Instead of the land being 
incident to the services, the services became incident to the land. 
Bracton, who wrote while the change was going on, says, that 
inter tenentem et dominum semper tenet et stat homagium quam- 
diu heredes ex utraque parte extiterint, et quamdiu tenens tenemen- 
tum tenuerit in dominico vel servitio quod obligationem homagit 
inducit. (81 d.) 

Of course as the services lost their personal character, it mattered 
comparatively little who rendered them, the superior party in the 
relation having the land as security. It became common there- 
fore to give a power of substitution to the tenant by the mention 
of assigns in the grant. A passage from Bracton (17)) will 
show the legal machinery by which this was worked out, and the 
origin as we suppose of privity in the English law. Jtem augere 
potest donationem et facere alios quasi heredes, licet re vera here- 
p-. 187, § 22, seem to show that a sale in market overt with the required form passed 
the title, at least after the lapse of a short time. The writers on English law gener- 
ally lay down the doctrine without qualification. 2 Co. Inst. 713; 2 Bl. Comm. 


449; cf. Spence’s Inquiry, 475. 
! See Systems of Land Tenure, Cobden Club, Morier’s Essay, pp. 288, 290. 
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des non sunt, ut si dicas in donatione habendum et tenendum 
tali et heredibus suis, vel cui terram illam dare vel assignare volu- 
erit, &c. The rest of the passage is worth reading. The suc- 
cession to a personal relation was extended to strangers by the 
fiction that for that limited purpose they were quasi heirs. In 
place of the universal succession to the entire persona of the 
ancestor we have a succession to a particular group of his rights 
and duties regarded as severable from the rest, and constituting a 
persona by themselves, as they clearly constituted a distinct per- 
sonal relation. Bracton says that a freeman may hold villein 
land, rendering whatever services belong to it, and still remain 
free, since he renders them ratione villenagii et non ratione per- 
sone sue (Bract. f. 26, 67) ; that is, by reason of the special and 
limited relation which he has assumed, and not by reason of his 
general condition. 

We are only attempting to explain the English law, but it 
would seem that an analogy may be found in the Institutes of Jus- 
tinian. After stating CL. 2, t. 6,§ 12) the rule that diutina posses- 
sio begun by the deceased is continued in favor of the heir, &c., he 
adds in the following section, inter venditorem quoque et emptorem 
conjungi tempora divi Severus et Antoninus rescripserunt. So that 
the privity between buyer and seller, which enabled the latter to 
avail himself of the adverse user of the former, was introduced long 
after the universal succession of the heir, and seems to have been 
suggested by it in like manner, perhaps through the medium of 
the testamentary sale of the familia. Another fact should be 
observed. By the law of Rome the purchaser, unlike the heir, 
might, if he found it to his advantage, repudiate the possession 
of his seller, and stand on that which he had himself obtained 
adversely to the other. The same thing is true of the English 
law. 

If privity in the title to land grew out of the fact that the in- 
ferior landholders originally held their lands as incident to a 
personal relation with their lords, which could only be succeeded 
to by those who sustained their persona as heirs or quasi heirs, it 
is perhaps not a very violent conjecture to suppose that the appli- 
cation of the same doctrine to chattels bought out of market overt 
is a later imitation of the law of real property. 

At all events, we have now said enough to make our meaning 
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clear, when we say that the only objects of succession in privity are 
persone. Compare the ownership of a res — say land — with the 
bare possession of it. Possession, as has been explained, is the 
occupation of a continuing situation of fact, which may in turn be 
occupied by another by any means enabling him to do so, and to 
which certain rights are incident, however the possession was ob- 
tained. Strangers owe the same duties to the occupant for the 
time being, by reason of his possession, whether he is in by right or 
wrong. Buta wrongful possessor is not an owner, because although 
protected against strangers, he is not protected against his disseisee. 
Who, then, is an owner? Reasoning from the grounds on which 
possession in general is protected, we say, the first of immediately 
successive possessors who has not wilfully abandoned possession 
(eg., the captor of animals fere nature), or by the doctrine 
of prescription, the last possessor for the period of prescription, or 
a claimant under a proceeding binding on all the world. Now 
each of these descriptions is like the cases already alluded to of a 
party to a certain contract, or a grantee of a particular franchise, 
—at any given time they do and can only apply to one individual, 
andno other. How, then, is a subsequent though friendly taker of 
the thing to avail himself of the pre-eminent advantages incident to 
a situation filled only by his grantor? Only by this notion of the 
assumption of the grantor’s persona, the origin of which we have 
explained. It may not be without its significance that in the days 
before privity was known to the English law, the grantee found pro- 
tection in a very short period of prescription, — a year and a day 
being mentioned in many of the early custumals as the time in 
which possession would ripen into title. 

It is not meant that a transfer is impossible without this notion. 
A change of possession, with the abandonment of claim on the part 
of the former possessor, would suffice to give the transferee the 
protection which the law accords to possession in general. But 
without the conception of privity the title of the purchaser must 
have stood on the possession actually acquired by him. It is pretty 
clear, that even as late as Bracton’s time, the rule of the Roman 
law obtained in England, and that the title did not pass on the sale 
of a chattel until delivery, as he says, qui rem emptori nondum tra- 
didit, adhue ipse dominus erit (62 a). But when the purchaser 
continues the legal relation of the vendor to the thing instead of 
assuming a new and independent one; when the object of the sale 
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is to substitute the purchaser, not to the possession merely, but to 
the peculiar rights of the vendor, flowing from facts peculiar to 
him ; to separate so much of the vendor’s legal persona from his 
natural personality, and allow it to be sustained by another, —a 
sale without delivery becomes conceivable. So do other doctrines 
of modern law, which stand on the identity of the buyer’s and 
seller’s legal relation to the thing, and which it is needless to go 
into at length. For instance, that the purchaser can add the years 
of adverse use by his vendor less than the period of prescription, 
to his own, so as to make up the necessary time, which a disseisor 
would not be able to do. 

We proceed to illustrate the general doctrine by taking up some 
of the instances in which it applies and considering them a little 
more in detail. The successions in privity are divisible into 
universal and partial, or into those cases where the successor as- 
sumes the total legal personality of the predecessor, and those 
where he only assumes some well-defined portion of that persona. 
The best example of the former is the succession of the Roman heir, 
which is the more interesting, as in that case the Roman law 
nearly recognizes our conception that the so-called res, which are 
the objects of succession in privity, are persone. The hereditas is 
the first of the res incorporales mentioned in the Institutes, it 
being there considered as an object of ownership. But in the 
Digest (41, 1, 34) we are told that it sustains the persona of the 
deceased, and that it domine locum obtinet (D. 43, 24, 13, § 5), 
so that a succession begun by the deceased may be completed 
before the heir assumes the inheritance (D. 41, 3, 40), and that 
when the heir succeeds to it, he may have an interdict in respect 
of injuries to property belonging to it committed while the inheri- 


1 We cannot forbear calling attention to what seems to us a mistranslation, which 
we have traced back a hundred and fifty years, and which very likely could be 
followed much farther. The distinction between corporeal and incorporeal things 
is stated in Inst. 2, 2, §§ 1, 2, to be that the former are those que tangi possunt, the 
latter que tangi non possunt, qualia sunt ea que in jure consistunt. This is con- 
stantly translated, “which consist in a right,” and being so interpreted, has led 
to the hopeless confusion of modern “‘incorporeal hereditaments,” and to Austin’s 
attack on the division as senseless (Lect. 13). If we translate the phrase, ‘‘ which 
exist only in contemplation of law,” or “which depend on the law for existence,” 
and notice that the first instance is the hereditas, which is a universitas distinct from 
its component parts (D. 50, 16, 208), and as much a fictitious thing as a corporation 
is a fictitious person, we shall be nearer to what the Roman lawyers had in mind, 
although we may not be able to justify all their examples. 
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tance was lying vacant (D. 43, 24, 18,§$5). Our doctrine that 
letters of administration relate back to the death of the deceased 
seems to embody the same idea, for our executor corresponds 
to the Roman heir, and is another instance of universal succes- 
sion. 
We have said that in the beginning of the feudal times the 
holding of land was only an incident of a personal relation with 
the superior lord. When the same tenant came to hold fees of 
different lonis, of course this was so far modified that he could 
not be required to perform inconsistent services ; and we are told 
by Glanville CL. 9, ¢. 1, pp. 218, 220, Beames’ tr.) that in that 
case, although he did homage for each fee, he reserved his alle- 
giance for the lord of whom he held his chief estate ; but if the differ- 
ent lords should make war on each other, and the chief lord should 
command him to accompany him in person against another of his 
lords, he ought to obey, saving the service due to the other lord 
for the fee held of him. We see, then, that the tenant had a dis- 
tinct persona in respect of each of the fees which he held, and that 
a succession to one of them had no connection with the succession 
to another. Each succession was the assumption of a distinct per- 
sonal relation, in which the successor was to be determined by the 
terms of the relation in question. With regard to chattels, which, 
Blackstone tells us (2 Comm. 386), means whatever was not a feud, 
the case was different. There was no distinct persona in respect of 
each of these, and we accordingly find that, from a pretty early 
period, the Roman law as to the devolution of all a man’s property 
is followed by the English law as to all his property not feudal. 
The Roman heir, as has been said, took not as by a conveyance of 
so many chattels and so much land, but rather as if there had been 
no change of title, by a simple continuation of the legal personality 
by the ancestor. In like manner the executor was formerly en- 
titled to the undistributed residue, not as legatee of those specific 
things, but as representing all the rights which the testator would 
have had after distribution, if alive. It was on the same principle, 
we take it, that the legatee could not assert a legal title to his 
legacy until the executor had assented. It may be that the 
modern doctrine that a residuary bequest of chattels is not specific 
like a residuary devise of lands is to be accounted for in the same 
way. The distinct persone sustained by the testator with refer- 
ence to the several fees of which he died seised were not confused 
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by the fact that they might all happen to be assumed by the same 
successor, as they had previously been by him. But the right to 
the residue of chattels was in its first form an incident of the as- 
sumption of the general persona of the testator, just as the power 
of the members of a corporation over the corporate property is 
incident to their sustaining that persona, and is succeeded to, not 
by a conveyance of the several articles, but by the new members 
assuming the persona of the grantees of the franchise, a persona 
recognized and embodied by the law in the fiction of the corpo- 
ration. When the residue came to be given away from the exe- 
cutor it may be conjectured that the bequest continued to be 
governed by the same conception. 

Another instance of qualified universal succession is that of the 
husband to the wife on marriage. By the early Roman law she 
would have become his slave, and he would have taken her rights 
and responsibilities, if she had any, upon his shoulders. Modern 
times have inherited the notion, more or less modified. 

Let us pass to partial successions. These include the descent 
of lands, and most alienations of specific things, either by act inter 
vives or by will, where the transferee does not come in adversely 
to the former holder, as in the case of a proceeding in rem or a 
sale in market overt. At first sight it seems as if a corporation 
sole were the best illustration of partial successions. There is a 
continuing aggregate of rights and duties, which the law personi- 
fies, and which may be successively attributed to a series of indi- 
viduals. But such corporations are rarely created except for public 
purposes, and the successor, although in theory of law for certain 
purposes sustaining the same persona as his predecessor, seems to 
come in rather by a new grant than in privity, as on account of its 
public character the devolution and most of the incidents of the 
persona in question are beyond the control of the present incum- 
bent. 

The true type would seem to be a corporation for private pur- 
poses, such as a modern manufacturing corporation. The con- 
tinuing rights and duties, the aggregate of which constitute the 
persona in question, are incident to the grant of the franchise. 
Only A., B., and C. answer to the description of grantees in fact, 
yet their rights may be succeeded to by the assumption of their 
persona, which the law has so far recognized as severable from 
them as to attribute to it a distinct existence, and treat it as the 
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owner of the rights in question, although it is very obvious that 
philosophically speaking the rights reside in the members. 

Turning to succession in the title to land, it will be remembered 
that the first instance of succession in privity was derived from 
the Roman law, and occurred when the heirs of the first taker 
were named in the grant. The persona with which we have to 
deal is the fee-simple, and when assigns came to be let in they 
took quasi heirs, as has been said. But privity in this instance 
was not worked out to its logical result, for the estate of the 
assignee of the fee did not escheat upon a failure of heirs of the 
original feoffee, which is, perhaps, a consequence of the originally 
personal character of the relation of lord and man, and a reminis- 
cence of a time when a change of tenants would have been accom- 
plished by a surrender and reinvestiture. It is further to be 
noticed that the grantee comes in so far adversely to his grantor 
that he may acquire a new title by prescription, as has already 
been said. 

The persona of an owner in fee-simple may be sustained by more 
than one as well as by one, just as a corporation may have more 
or fewer members; and it is unaffected by the death of one of the 
natural persons sustaining it, just as a corporation before the in- 
vention of shares was wholly sustained by the surviving members, 
down to the last. As Bracton says (66 b), Heredes esse possunt 
plures sicut unus, et cuilibet jus descendit quasi uni heredt, propter 
juris unitatem, (and 76 b) ... plures coheredes quasi wnum corpus 
propter unitatem juris quod habent. Thisisjointtenancy. It may be 
divided by dividing the land, or it may be given as if divided, with 
a right to partition; tenancy in common. It may be divided later- 
ally into a particular estate and remainders, in which case it is 
also divided longitudinally, thus : — 


Particular Estate. Remainder. 


Fee-simple. 


For a remainder-man has present rights as well as a probability of 
future enjoyment. He gets damages for an injury to the reversion, 
the compensation which would have gone entire to one who sus- 
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tained the entire persona (7.e., owned the fee) being now distributed 
between the number who collectively sustain it. 

Looked at from this point of view the doctrine of corruption of 
blood has at least the merit of being logical. The law having put 
an end to the persona of the ancestor, those who were only entitled 
as supporting that persona could be no better off than he. 

As we are not considering how one man may succeed another 
in the enjoyment of the same thing, but the same right, the means 
by which a title is extinguished and another comes in paramount 
to the former owner have no place in successions. In such cases 
the new taker sustains a new persona instead of the old one, as 
also does a grantee, when all vested and contingent claims which 
were outstanding at the time of conveyance have become barred by 
lapse of time. The successions which we are considering are suc- 
cessions in the support of a given persona. The beginning and 
end of the persona in question —e.g., ownership—are taken for 
granted as established. They would be indicated by the descrip- 
tion of the facts to which the duties constituting it are incident. 
Those facts consist of being either first possessor or last possessor 
for the period of prescription, or a taker under a proceeding adverse 
to all the world. If the description ceases to be true of one and 
becomes true of another, the persona of the first is at an end, and 
a new one is assumed by the second. So the beginning and end 
of rights arising out of a contract are fixed by the terms of the 
contract; if an assignee of a contract surrenders his rights under 
that and receives a new undertaking in place of it, the persona 
which he had sustained is gone and a new one has taken its 
place. 

When we turn to the alienation of chattels, we find the notion 
of privity universal in this country, and very general in England, 
where a sale in market overt is perhaps the exception. Still we 
have had reason to think that a sale in market overt was the 
typical sale known to the common law, and that the notion of 
privity had no place there. Perhaps this will explain the fact that 
it was impossible to limit a remainder in chattels at common law 
by act inter vivos, while in wills and testaments such limitations 
were permitted. A remainder could only be limited by sub- 
dividing the persona of the grantor. This was accomplished by 
testamentary dispositions, which were derived from the Roman 
law, as explained above. But the rights of a purchaser could 
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not be qualified when he did not assume the seller’s persona, but, 
on the contrary, came in adversely to all the world. 

It has already been shown that the doctrine of privity rendered 
delivery no longer necessary to pass the title to a thing sold, and 
logically the same doctrine should have been applied to gifts, unless 
it was thought against public policy, inasmuch as a substitution of 
one individual to another under a certain persona does not require 
either delivery or consideration. The courts of common law, how- 
ever, refused to go so far, on the ground that the so-called gift of 
a tangible thing was in substance a contract to deliver at a future 
time, and void for want of consideration. This reasoning is dis- 
tinctively English, and the Roman law, we take it, only required 
delivery of a gift to pass the title, because a change of possession 
was necessary in all cases for that purpose. We will take up the 
rule of equity ina moment. Another rule of the old law was that 
choses in action were not assignable! When the sale of a chattel 
interest was effected by the buyer’s coming adversely into the situa- 
tion of fact (possession), to which the rights were incident, it is 
hard to see how a contract could have been transferred. <A. alone 
fills, and A. alone can fill the situation of person with whom, in 
fact, a certain contract was made. It is only by the fiction that B. 
sustains so much of A.’s persona that B. can possibly succeed to 
the benefit of that contract. When the notion of privity had been 
applied to the transfer of other chattels it was easy, even for the 
common-law courts, to apply it to contracts also. Those courts 
recognize the continuity of A.’s persona by compelling the suit to 


1 The reason given by the English writers for not allowing the transfer of a con- 
tract, that it would encourage litigiousness, is supposed to be another perversion of the 
Roman law. The Institutes, after treating of those rights of property which avail 
against all the world, pass to obligationes and then to actions. Obliyationes included 
contract, and also liability arising from the infraction of a legal right, which were 
grouped together with reference to the fact of their imposing a special burden ona 
certain individual, instead of an equal one on all the world. The obligation arising 
from having infringed a right is a mere liability to be sued, and it became a common- 
place with the medieval civilians, when accounting for the place of the division 
actions, that actions spring from obligations as daughters from mothers. This is 
true of obligations of the latter sort, but is no more true of contracts than of any 
other right which depends on the law for protection in the last resort. The right con- 
ferred by a contract is not a right to sue any more than that given by ownership. 
The right to sue does not exist until the primary right has been infringed. But what 
was true of obligations of one sort has been applied to those of another, and the 
error has been perpetuated in the name chose in action. Modern courts are bringing 
back the maxim to its true significance. 
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be brought in A.’s name just as the continuity of the persona under 
which the members of a corporation enjoy the corporate rights is 
recognized by the continuity of the corporate name. The same 
result is achieved less formally in chancery by subjecting the 
assignee to the equities between the original parties. Equity goes | 
farther, and upholds a gift of a chose in action, logically, as we 
think, on the ground that it is a substitution of one to another 
under the persona of contractee,—a transaction to which, as has 
been said, consideration seems to be unnecessary, and with which 
delivery has nothing to do. 

We have thus far dealt with clear cases of substitution where a 
successor assumes a persona to the exclusion of the individual who 
had sustained it until then. There is another class, where the new 
comer is introduced under a persona without excluding his prede- 
cessor. 

We have mentioned husband and wife, and master and servant, 
among the particular relations to which duties are incident, and 
they are properly called “ relations,” because at the present day 
both parties to them retain to a greater or less extent their legal 
personality, instead of the subordinate individual being covered 
and extinguished by the persona of a paterfamilias. A servant 
can sue his master for breach of contract, as well as his master 
can recover from a stranger for a tort per quod servitium amisit ; 
and even a wife has her separate status. This was not always so. 
Under the early Roman law the wife, children, and servants of a 
citizen were his slaves.1. They could not be said to stand in a legal 
relation to him, for they had no standing before the law except as 
sustaining the persona of the family head. If they acquired prop- 
erty, it was he who acquired it; and he, if any one, was responsible 
for their torts. Without bearing this in mind, we cannot satisfae- 
torily explain some of our modern doctrines, such as the liability 
of the master for the torts of his servant. If a baker sends out 
his man with his cart, having every reason to believe him a prudent 
and careful person, and the man while carrying round his master’s 
rolls negligently runs down another in the street, it is contrary to 
analogy that the master should have to answer for it. Some of the 
writers on the Roman law, from whom Austin probably got his ex- 
planation, said that the master should have been more careful as to 


1 Bynkershoek was the first to argue, in his opusculum de jure occidendi liberos, that 
the patria potestas was nothing else than dominium juris Quiritium. 
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whom he let into his family. But he is sometimes liable when he 
has used the greatest care; when he has done nothing which he 
had not a right to, and has not been even remotely inadvertent. 
Such a law is easily explained, if we remember, that it originated 
when a servant was a slave, whom the master was obliged to keep 
in order as he was his cattle, and it is then manifest why it should 
be otherwise if he employed an independent contractor; for the 
latter corresponds to a free man in ancient Rome, who had a 
separate legal existence, and was, therefore, responsible in propria 
persona. 

To the same source may be referred such notions as that mar- 
riage is not a contract, but a status arising out of contract; the 
right in rem of the husband to the consortium of his wife, and of 
the master to the services of his servant; and the universal suc- 
cession of the husband to the rights of the wife, which has been 
mentioned above. 

So far, however, as duties are imposed by the particular relations 
in question, they fall with other duties into the principal headings 
of the law in our first table. Our present concern is with the 
power of one individual to represent another, which is derived from 
the same source. 

Where the law treats an individual as a party to a transaction in 
which he had no share in fact, the fiction is too bold for an effort 
of invention, and needs a historical explanation. There was no such 
doctrine in the early Roman law, which did not permit its formal 
stipulations and actions tg be transacted by deputy. But a slave 
was part of the persona of his master; if the promise was made to 
him, it must bind the other party to somebody, and as the slave 
could acquire no rights for himself, it followed that the benefit 
accrued to the master. This required no fiction, but was the neces- 
sary result of servitude. It will be observed, moreover, that as the 
master’s right to benefits acquired by his servants is general, and 
as he is liable for the latter’s torts wherever a liability is imposed, 
the slave may be said to sustain his master’s persona for purposes 
indefinite not only in number but in kind. 

When the notion had become familiar that one man could acquire 
rights, or be subjected to obligations by another who sustained his 
persona as part of the familia,—the persona of the paterfamilias 
being the aggregate of the family rights and duties, — it did not 
need a great stretch to extend the power of representation to a 
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freeman. But as the power in this case did not result from the 
status of the parties, but from agreement, instead of being general 
it was necessarily limited to the authority conferred, and the 
shadowy distinction between a servant and an agent in modern 
times seems to stand on this circumstance.! It is noticeable that 
the Roman law seems to have limited the power of a free agent to 
represent his principal somewhat more than we do; but when he 
did so he was regarded by a fiction as constituting one person with 
his principal, just as the slave had done in fact. In the Elzevir 
Corpus (D. 44, 2, 4, note 17) we read, Eadem est persona domini 
et procuratoris. Eadem, inquam, non rei veritate, sed fictione, 
ideoque quod procuratori et similibus personis objici potest, objict 
etiam potest ipsis dominis: nam ex quo hujusmodi persone inter- 
veniunt, censentur et ipsi domini intervenisse. But. unlike the 
servant, the agent retains his former legal personality for all ex- 
cept the purposes of his agency. 

If these distinctions be remembered, and also that, in our law, 
even the identity of servant and master is a fiction which does not 
put an end to the separate personality of the servant outside the 
purposes of the relation, they will throw light on, as well as be 
illustrated by some modern doctrines. If a vendor of goods ships 
them on board a vessel of which the purchaser is owner pro hae 
vice, under a bill of lading making them deliverable to the buyer, 
the right of stoppage in transitu does not exist because the master 
of the vessel is the servant of the buyer, and his possession is the 
possession of the master. If, on the other hand, the goods are 
shipped on a vessel in the employ of third persons, the right of 
stoppage would remain, although the vessel was selected on behalf 
of the buyer. In this case the owners of the vessel would seem to 
be agents of the buyer; but they hold possession of the goods qua 
carriers, that is, in their capacity of independent contractors, that 
is, in their own name and not as supporting the persona of the 
buyer. Had he made them his agents for the purpose of taking 
possession, the case might be different, if the vendor would not be 
thereby defrauded. 

Another instance may, perhaps, be found in the law of sales, 
where, as in England, no delivery is necessary to pass the title to 
goods. Suppose a written contract is made for the sale, say, of a 
hundred bushels of wheat, not yet ascertained, and that the seller 


1 Austin, 3d ed. pp. 976, 977; table 2, note 3, C. b. 
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afterwards, by the authority of the buyer, appropriates the goods to 
the contract. The title passes in this case at the moment of ap- 
propriation. But it is apprehended that it does so by force of the 
contract, which now operates as a conveyance, and that the trans- 
action does not amount to a delivery, notwithstanding it is often 
called so by the judges. The seller was the buyer’s agent to appro- 
priate, but not to possess. He holds in his own name, and may still 
assert his lien as vendor. But if the agreement, instead of looking 
merely to the ascertainment of the goods, had expressly or by 
implication contemplated that the seller was to hold them ina new 
character, as agent of the buyer, he would thereby assume so 
much of the purchaser’s persona, the possession would change 
without any physical transmutation, and the vendor’s lien would 
be gone. If the sale had been made by a servant to his master, 
if, for instance, a coachman should sell his master a dog by oral 
agreement, and should continue to take care of and keep the ani- 
mal in his master’s stables as before, it is conjectured that it might 
be presumed, from the greater and more indefinite extent to which 
the servant supports his master’s persona, that a change of posses- 
sion had taken place. 

As it is not every one who has the physical possession of a thing, 
who is possessor in contemplation of law, a question arises as 
to the test of his being so. That which is offered by the above 
considerations, and which is believed to be pretty nearly sustained 
by the English law, however it may have been with the technical 
system of Rome, does not depend on an intention to exclude the 
general owner for the time being, as has been thought by some 
writers, but on whether the object is held in the holder’s own name 
or not. A servant holds his master’s goods in his master’s name ; 
an agent for that purpose possesses as representing his principal ; 
but a bailee, even a mere borrower, although he intends to yield 
possession as soon as demanded, holds, while he holds, on his own 
behalf. It seems to us that the cases of servant and borrower haye 
been confounded from not adverting to the familiar historical facts 
which we have recapitulated. 

We append a table, which does not profess to be exhaustive, but 
which will give a conspectus of the whole discussion, repeating 
once more the reason why these topics do not fall into the princi- 
pal classification hitherto suggested. When a person becomes enti- 
tled to continuing rights formerly enjoyed by another, merely by 
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occupying in turn the situation of fact, to which those rights are 
annexed as an incident, — as, to the rights of a possessor by obtain- 
ing the physical possession of a thing, — the definition of the situ- 
ation in respect of which the rights are enjoyed or the duties owed, 
indicates the moment when any individual begins or ceases to enjoy 
them. But in other cases the situation is of a kind which can only 
be filled by the first occupant, or which, if capable of transmutation, 
is not in fact altered, or filled by the person who nevertheless 
becomes entitled to the rights or subjected to the burdens at- 
tached to it. In such cases, of course, the definition of the situ- 
ation does not indicate the moment when its benefits and obligations 
accrue to one who does not fill it. The definition marks the be- 
ginning and end of the persona in question, but not the mode of 
determining by whom the person is supported at a given instant of 
time. 
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SUCCESSIONS. 


A. UNIVERSAL, or successions to the entire PERSONA of an- 
other, subject to greater or less exceptions. 


1. By will or death (executors and administrators). 
2. By act inter vivos: 
a. By assignments in bankruptcy (assignees) ? 


b. By marriage (husband to wife) ? 


Particular estates and remainders, &c. 


B. Parrrat, or successions to a special PERSONA, or group of 
rights and duties, severable from the other rights and 
duties of the party first sustaining it. 

1. By descent (lands), 


2. By will (lands, chattels). 
8. By act inter vivos: 
a. By voluntary change of possession (feoffment, delivery 


of chattels out of market overt, either with or with- 
out consideration). 


To which may be added Supprvisions of a persona. 


b. By deed (land or chattels). 


c. By other formalities, irrespective of consideration, 
such as transfer of shares on the books of a corpo- 
ration. 


d. By conveyance, either oral or in writing not under 
seal, for a consideration but without change of pos- 
session (chattels). 


e. By simple agreement or mutual assent without con- 
sideration or change of possession (certain gifts in 
equity). 


= 
2 
& 
=| 
= 
a 
= 
= 


REPRESENTATIONS. 
Or introduction of one individual under a persona sustained by another. 


1. For purposes indefinite in number and kind —slaves, servants, wives, some gen- 
eral agente. 
2. For definite purposes — agents. 
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PROPERTY IN CREDIT. 


We have received a copy of the opinion of Judge Emmons, of the sixth 
circuit of the United States court, delivered recently in a litigation be- 
tween the city of Memphis, Tenn., and contractors for paving its streets, 
and containing a discussion of the measure of damages in an action against 
a municipal corporation for a failure to deliver its own marketable bonds, 
or, if delivered, to secure them as agreed. A portion only of the opinion 
is given. 


Brown anp Company vs. Toe City or Mempuis. 


The plaintiffs were street paving contractors, and, after they had laid sev- 
eral miles of Nicolson pavement, for which over half a million dollars were 
due, a dispute arising whether the adjoining lot owners or the city should pay 
it, the city made them a loan of $240,000 of its thirty year coupon bonds, to 
be returned in eighteen months, and the interest meantime to be paid by 
the plaintiffs. As payment for the work had not been made, they refused 


to return them. They were worth in the market but fifty cents on the 
dollar. The city claims their face value. The city also agreed to pay 
for a part of the work in its own time coupon bonds, and agreed to guaran- 
tee the payment of these bonds by a sinking fund to be set aside for that 
purpose. It neglected so to provide, and failed to pay the interest on 
these bonds. They were received and sold by plaintiffs at fifty cents on 
the dollar, to carry on the work. Plaintiffs claim they would have been 
worth more, if the covenant had been kept, and seek to recover the differ- 
ence. 


Emmons, J. The questions which have given us most difficulty, and about 
which from the first, we have had most doubt, are, — can any, and, if so, what 
damages be given against the city for its failure to provide the sinking fund cov- 
enanted for in the second contract, and what shall be the measure of recovery 
for a failure to return the $240,000 of borrowed bonds? This covenant of guar- 
anty was intended to give value to, and went to the character of the thing it 
agreed to deliver in payment for the work performed by the defendants. It has 
caused us much study, and although we have been afforded all the assistance which 
able counsel could give, — anxious to aid our attempts to arrive at correct results, 
—such has been the extraordinary pressure upon our time from other duties, that 
we are compelled to concede that our conclusions, however much confidence we 
have in their rectitude, cannot be sustained by such an argument as we should, in 
better circumstances, have been glad to present. 
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Owing to the novelty of some of the applications of principles demanded by 
the decree we make, we felt authorized to depart from those general rules which 
prevent co-ordinate judges from troubling each other with their judicial difficul- 
ties. We have, in this instance, consulted several of circuit and district court 
brethren, and have received some most valuable aid from learned justices of 
state courts of last resort. They were all, without exception, decided in favor 
of the general principle that damages should be given, and that for the failure to 
return the borrowed bonds, the measure of recovery should be the market value 
only. 

The measure of damages for the conversion of the note or other obligation of 
a private person, not intended for common circulation, and where there was no 
class of securities to which it belonged, which had by frequent sales acquired a 
market value, in an action by the maker of an instrument, is the nominal amount 
or par of the note or security. The same rule applies in an action against the 
debtor, when there is a failure on his part to deliver his own obligations, The 
only compensation, with rare exceptions, ever given by the common law for the 
non-payment of money, or the non-delivery of the private securities of in- 
dividuals for money, is the maximum legal interest allowed by the lex loci con- 
tractus. 

That if the note of a private party be converted, its par value is the criterion 
of recovery, Murray v. Burling, 10 Johns. 172; Buck v. Kent, 3 Vt. 99; Decker 
v. Matthews, 12 N. Y. 313; Sedg. on Dam.; Evans v. Kymer, 1 B. & Ad. 528, 
and many like judgments decide. There is no conflict in the decisions or com- 
mentators. The reason given is, that however below its par value may be the 
security, as the subject of immediate sale to the wrong-doer, its negotiation has 
in contemplation of law subjected the maker to liability for its whole amount. 
This rule, counsel for the city say, in its proper extension sustains the position 
that the non-delivery of the kind of bonds described in the contract cannot cre- 
ate a liability beyond the amount which the contractors have subjected the city to 
pay, by the negotiation of the bonds they have voluntarily received. If the 
bonds in this case are to be likened to the notes of private persons, this position 
would manifestly conclude all claim of the contractors for the damages allowed 
by the master. 

That the non-payment of money, or the non-delivery of the debtors’ own obli- 
gations for money, subjects to no collateral damages, and that the principal and 
interest are the limit of recovery, is claimed to be the universal rule. 3 Par- 
sons, Contr. 214. This is too elementary and unquestioned to require verifica- 
tion, if it is asserted only as a general principle. Much reliance is placed upon 
its manifold applications in analogous agreements. The law, it is said, in all 
such cases conclusively presumes there are no damages, because money, being 
the basis of the whole agreement, can always be obtained at the lawful interest. 
This old presumption, however, that money is always accessible on the instant, 
and that by no possibility can injury result which the statutory interest will not 
compensate, often so false in fact and frequently productive of the most substan- 
tial damages to the covenantee, caused by deliberate wrong and gross carcless- 
ness, has in modern times been frequently disregarded. Where, in the ordinary 
conventional process of commerce, upon which men are authorized to rely, losses 
have occurred, impossible of prevention by an ordinarily careful creditor, and 
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clearly anticipated by a wilful or negligent defaulting debtor, the most substan- 
tial and compensatory damages have been given. The distinction between the 
obligation to deliver a chattel and the payment of money has been rejected. 
Courts of the very highest character have set these examples. In Kolin v. 
Steward, 14 C. B. 595, the defendant having funds, against which the plaintiff 
drew his check, neglected to pay it, and the paper was protested. In an action 
for non-payment, the jury found £500 damages. The court in deciding that 
substantial Camages were lawfully awarded, although it deemed these excessive, 
approbate Marzetti v. Williams, 1 B. & Ad. 414, ruling the same principle, and 
hold that although it was but a debt in defendant’s hands, inasmuch as the plain- 
tiff was a trader, and would in all probability be injured by the failure to pay 
his drafts, the jury might find substantial damages. Sedg. on Dam. 83 (4th ed.), 
cites Boyd v. Fitt, 14 Irish Com. Law Rep. 43, where similar damages were 
given for a breach of an agreement to keep a sum of money in bank and to meet 
punctually plaintiff’s drafts. Defendant having absented himself on a particular 
day, drafts were dishonored. Special damages were given for the loss of an 
agency by plaintiff, for the suspension of one branch of his business, and general 
injury to another trade. Rolin v. Steward is cited and approved. We do not 
overlook the real spirit of these decisions. They do not overrule the old doc- 
trine that where one private citizen owes money to another, the creditor cannot, 
on failure to pay, claim compensation for losses in future operations, predicated 
upon his expectations of the money. The rule applicable in all other cases, 
excluding remote and consequential injuries, would apply. Indeed we do not 
understand that any but the most special circumstances will sustain such a recov- 
ery at all. It is only when the probability of collateral loss is great, — growing 
out of the accredited forms of business in so much that the irresistible presump- 
tion is, that both parties must have known and contemplated the results. 

We know of no decisions which have as yet applie1 even such a limited rule 
to any case where the injury resulted from the peculiar private circumstances of 
the plaintiff. In those cited, the injury was such as might be presumed to attend 
similar defaults in reference to all traders, relying upon the regular performance 
of a financial duty, by defendant assuming a quasi public character, — that of 
banker or broker. They partake strongly of the nature of an action on the case 
for negligence, although strictly in form ex contractu, and we do not suppose they 
intend to place in all cases the non-delivery of money in the same category with 
that of the like default in relation to personal property. In an extreme case 
where all the facts are known to the debtor, where he is, by the very face of the 
contract, by the nature of the subject, the amounts required and the financial con- 
dition of the creditor or contractor, fully apprised that punctual payment is abso- 
lutely necessary for the prevention of irreparable losses, whether damages in any 
possible case could be given beyond interest, it is not necessary to decide. But 
I desire to say that further examination would be requisite if this record demanded 
a judicial answer before I would refuse to hold the municipal government of a 
large and prosperous city like that of Memphis, which ought at least to represent 
its wealth and its gentlemen, to that decent degree of responsibility upon its law- 
ful contracts to which the English courts have held its brokers and its bankers. 
The presumption of direct injury in cases like the present is as forcible and gen- 
eral; it depends as little upon the exceptional condition of the contractor, as in 
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the instances of traders whose checks are unlawfully dishonored. The contractor 
had as much right to rely upon the good faith of a government as upon the pune- 
tuality of a banker. When we take into consideration the magnitude of the 
work, the financial absurdity of supposing any man would place on deposit the 
million necessary for its performance, and the knowledge derived, not from acei- 
dental information, but deduced with absolute certainty from the nature of the 
undertaking, that the proceeds of preceding portions were necessary for the com- 
pletion of its successive sections, it would seem to present a case quite as 
urgently demanding substantial damages as any of those which have received 
such in judgment; and while the relief granted for the failure to provide a sinking 
fund will not rest upon any assumption of a new general rule giving collateral 
damages for the non-payment of money, or the non-delivery of a defendant's 
private obligations for money, still the modern refusal to apply the rule which 
upholds it, to cases not within its reason, gives us more confidence that we are 
not unwarrantably extending the principle.upon which we do rely beyond its true 
limits. The judgments which have likened these public bonds to chattels, and held 
them, even in the hands of their makers, to be the subjects of sale, pledge, and 
contract, wholly divested of their common-law features as mere evidences of in- 
debtedness, have sprung from precisely the same commercial reasons and neces- 
sities as those judgments to which we have referred, giving substantial damages 
for the non-payment of money. 

This decision, however, is rested upon the assumption that the subjects of the 
contract are in all their features involved in the question of damages, to be treated 
like chattels in possession, and the public: securities of other corporations or 
states. The rule of damages, therefore, in reference to chattels, and the impli- 
cations of law resulting from their reception and use, where a warranty has been 
broken, will be applied in this case. 

We shall give the two questions of damages for failure to provide the sinking 
fund and to return the borrowed bonds no distinct consideration. The same 
principles substantially govern each. 

The measure of damages for the conversion of goods, or of the obligations of 
third persons, is their market value in all cases not accompanied with special 
injury to the owner. For the non-delivery of goods or the obligations of third 
persons of the kind and value contracted for, it is the difference between the 
value of the chattel or bond agreed to be delivered, and that which is in fact fur- 
nished. The following cases among many others sustain this rule in its applica- 
tion to the non-delivery of the obligations of third persons, including bonds, 
shares in corporations, bank-bills, &c. : Shelton v. French, 33 Conn, 489, a recov- 
ery was had of the difference m value between a bond with, and without a guar- 
anty. Coolidge v. Brigham, 1 Mete. 6547, the difference in value between 
a note with a genuine and a forged indorsement was given. Not the face of 
the note, but its value as shown by the evidence. And see Struthers v. Clark, 
30 Penn. St. 210; Hennegar v. Isabella Copper Company, 1 Cold. 241; Simp- 
kins v. Low, 49 Barb. 382; Otter v. Brewoort P. Company, 50 Barb. 247 ; Enders 
v. Board of Public Works, 1 Gratt. 364; Smith v. Dunlap, 12 lll. 184; Baird 
v. Trolliver, 6 Humphreys, 186; Younger v. Givens, 6 Dana, 1; Robinson v. 
Hurley, 11 Towa, 410; C. & P. R.R. Company v. Kelley, 5 Ohio, 180. See also 
2 Redfield on Wills, 312, and Sedgwick on Damages. 
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That this is the rule in the case of the non-delivery of personal property, books 
need not be cited. It is entirely clear. 

Within this principle the contractors claim their own case comes. 

If these bonds in the hands of the corporation which makes them for ‘public 
sale are to be treated for all purposes germane to the contest here, like chattels 
or other things in esse, like the bonds and securities of third persons, and other 
public securities; if they cannot be upon principle, and are not in fact by the 
courts treated in any degree.like the obligations of private individuals, where 
they refuse to deliver them according to contract, the same rule of damages will . 
apply as if chattels were the subject of the agreement. 

It is fully conceded by the counsel for the contractors that no such rule could 
be applied, if the contract was for the delivery of private notes of citizens in 
ordinary business between individuals. 

After much consideration we think no distinction should be made between the 
contract before the court, and one between the same parties for the same work 
payable in the public bonds of another corporation where there has been a refusal 
to deliver those of the kind contracted for. 

It is believed the adjudications already made in reference to the nature of these 
bonds go quite beyond the necessities of the present case. 

That these corporate securities, under seal, made payable to bearer, and in- 
tended for sale in the public market, are negotiable in as ample and full sense as 
the circulating medium of the country, the following adjudications which decide 
it in manifold applications determine: White v. Vt. & Mass. R.R. Company, 21 
How. 575; Commissioners v. Aspinwall, ib. 539; Zabriskie v. Columbus & Cin- 
cinnati R.R. Company, 23 id. 381; Woods v. Lawrence Company, 1 Black, 386; 
Moran v. Commissioners, 2 id. 722; Mercer Company v. Hacket, 1 Wall. 83; 
Gelpcke v. Dubuque, ib. 175; Dunham v. R.R. Company, ib. 254; Van Hostrup 
v. Madison City, ib. 291; Meyer v. Muscatine City, ib. 384; Murray v. Lardner, 
2 id. 110; Thomson v. Lee County, 3 id. 327; Rogers v. City of Burlington, 
ib. 654; R.R. Company v. Howard, 7 id. 392; Campbell v. Kenosha City, 5 id. 
194; Morris Canal & B. Company v. Lewis, 1 Beasl. 323; Morris C. § B. Com- 
pany v. Fisher, 1 Stockt. 667 ; Mechanics’ Bank v. N. Y. & N. H. R.R., 3 Kern. 
599; Brainerd v. N. Y. & H. R.R., 25 N. Y. 496; Delafield v. State of Illinois, 
8 Paige, 527, and 2 Hill, 159; Conn. Mut. Life Ins. Company v. C. & C. R.R., 
41 Barb. 9; Brown v. Ward, 3 Duer, 660; City of Bridgeport v. Housatonic 
R.R., 15 Conn. 475; Bulkeley v. Welch, 31 id. 339; BE. & H. RR. v. Hunt, 20 
Ind. 457; Commissioners v. Bright, 18 Ind. 93; Junction R.R. v. Cleaney, 13 id. 
161; Maddox et al., Councilmen, v. Graham, 2 Mete. (Ky.) 57; Chapin v. Vt. 
& Mass. R.R., 8 Gray, 575; Craig v. City of Vicksburg, 31 Miss. 216; De Voss 
v. City of Richmond, 18 Gratt. 338; Mills v. Gleason, 11 Wis. 470; Clark v. 
Des Moines, 19 Iowa, 199; Bank of Ashland vy. Jones, 16 Ohio St. 145. All these 
judgments assert the general rule by which we have preceded them. Many of 
them go further and decide that such bonds are to be deemed essentially chattels, 
and things in esse, and not mere choses in action. This has been done as often 
as exigencies required it. 

No judgment conceding their negotiability has denied the additional feature 
of their similitude to chattels. Pennsylvania alone decides differently, confessing 
that this local rule is exceptional,’ and at war with well-settled law here and in 
England. 
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Tt would be useful and very persuasive evidence of the conclusions at which 
we have arrived, to follow the numerous applications of this general principle 
through the cases which announce it. 

The pressure upon the court and the absence of all clerical assistance which 
forbids elaborate examination, render this impossible; a few instances only in 
illustration of how fully the courts have likened these bonds to chattels, and how 
substantially they have refused to apply the old rule of the common law, appli- 
cable to the non-delivery of the evidences of indebtedness of individual defend- 
ants, to bonds like these, can be referred to. 

If the note or other chose in action of a private party is pledged as security 
for a debt, the creditor, owing to the nature of the subject, takes only the power 
of collection, not that of selling it. See Morris Canal Company v. Fisher, 1 
Stockt. 667; Morris Canal Company v. Lewis, 1 Beasl. 323; Wheeler v. New- 
bould, 5 Duer, 29; s. c. on appeal, 16 N. ¥. 392; Brown v. Ward, 3 Duer, 660; 
Garlick vy. James, 12 Johns. 146. The reason given is that such securities have 
no market value, like chattels, are not so dealt with in commerce, and that there 
is, therefore, no implied power of sale. Where bonds of a corporation intended 
for general sale, like those now in question, are thus pledged, this rule has been 
“ in vain invoked to invalidate their sale by the pledgee. That literally they come 
within this rule is conceded. That they are choses in action, evidences of in- 
debtedness, is said; but of so different a nature from those included in the prin- 
ciple relied on, that they are to be treated like chattels, and must be subject to 
the same rule and property incidents. In Wheeler v. Newbould, 5 Duer, 29; 8. c. 
on appeal, 16 N. Y. 392, in deciding that private notes could not be sold, they 
go upon reasons necessarily involving the right to do so, if they had the incidents 
of such securities as those before us. The following case in Brown v. Ward, 3 
Duer, 660, had been tried, but not determined, when the preceding one was 
decided in the superior court. In the latter, the public bonds of a railroad 
company had been pledged and sold like personal property. The court sustain- 
ing the sale expressly distinguished the case from Wheeler v. Newbould upon the 
ground that the subject of the pledge was to be treated like things in esse, and 
not like the private notes in that case. In Morris Canal Company v. Lewis, 1 
Beas]. 323, the company’s own bonds were pledged to secure its own debt, and 
sold at about thirty cents on the dollar. The court says the bonds in the hands 
of the company making them were alike the subjects of pledge and sale as were 
personal chattels. They were not to be treated like those of private persons. See 
also Morris Canal Company v. Fisher, 1 Stockt. 667. There are other similar 
judgments, but this principle is undoubted. These have been particularly noticed 
only to say, that every reason upon which this whole class rests shows that if the 
same defendant had three different classes of bonds, — 1st, 2d, and 3d, — worth, 
according to the priority of their respective liens, 100, 75, and 50 cents upon the 
dollar, and they should make a contract for work, or for the purchase of engines 
and cars, agreeing to pay therefor in their first mortgage bonds at par, and should 
deliver, instead, those of the third class of one-half their value in the market, the 
company would be liable in damages for the difference in value between what it 
agreed to and what it did deliver. Freed from all questions of waiver, and unem- 
barrassed by the old notion that interest is the measure of damages for the non- 
delivery of money, or a chose in action for money, and treating the subject of the 
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contract as what the courts now affirm they are, chattels and things in esse, no 
plainer proposition can be stated than that the breach of the contract subjects the 
violator to substantial damages. 

Hasbrouck v. Milwaukee, 21 Wis. 217; Mills v. Gleason, 11 Wis. 470; Cady 
v. Watertown, 18 Wis. 322, and other similar cases, although not in their principle 
distinguished from Whitewater Valley Canal Company v. Vallette, 21 How. 414, and 
the large class to which it belongs, are in their facts so like the case before the court 
as to entitle them to special mention. In 21 Wis. 217, the corporation contracted 
to pay for a public work in its bonds at par. City officials without special resolu- 
tion agreed, if the contractors would proceed, they should have the bonds much 
below par. This modification was sanctioned by the court of last resort. It over- 
ruled manifold objections to the general power of the corporation to make such 
an agreement, and if it had, to the authority of its officials, without formal 
corporate action, todo so. A similar transaction between citizens dealing with 
private notes would have been illegal upon many common-law and statutory 
grounds. Reposing, however, upon the peculiar character of these securities, it 
was held the city might dispose of them at their market value. The whole treat- 
ment of the case necessarily includes the propositions essential to give these con- 
tractors substantial damages, where the corporation has contracted to deliver 
them one kind of bonds, and has constrained them to accept another. The other 
citations quite as forcibly, for our purpose here, apply the principle which holds 
these securities to be subjects of sale and payment by the city at the common price. 

It is well-settled law, too, that when a citizen desires a loan of money, and 
makes his private note for the purpose of raising it, no device of sale, pledge, 
or other collateral transfer, can protect the ownership of him who receives it 
from the imputation of usury if taken at a price less than that which will allow 
him lawful interest. May v. Campbell, 7 Humph. 450; Taylor v. Bruce, Gilmer, 
Va.; 10 N. Y. 198; 8 Cowen, 689. The judgments are very numerous to this 
point. 

In circumstances identically like those where private paper has been held void 
for usury, a like disposition of this class of bonds has been held not to come 
within this rule. Municipal, railroad, and other public and quasi public corpora- 
tions, have, in numerous instances, where the sole object has been a loan, pub- 
lished and negotiated as such, and where no statute authorized a sale below par, 
and where the question turned solely upon the essential and substantial character 
of the security sold, have disposed of their bonds at rates giving the purchaser 
manifold the lawful interest, and it has been adjudged not to be usurious. 

The point has been in all these cases directly raised, and the judgment always 
rested upon the answer to the question, are they to be treated like chattels or like 
the choses in action of private persons ? 

The answer has been that where a corporation makes such securities for vendi- 
tion in the market, they are to be treated as if it offered for sale its personal 
property, or the notes and bonds of other corporations. 

In Canal Company v. Vallette, 21 How. 414, mortgage bonds of the corpora- 
tion reciting that they were intended for a loan, were paid at fifty cents on the 
dollar to a contractor. It was claimed that the transaction was usurious, but the 
Supreme Court, going upon the nature of the securities and the transaction, held 
it to be lawful. 
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In Morris C. & B. Company v. Fisher, 1 Stockt. 667, like bonds of the com- 
pany to double the amount were pledged to secure a debt. In support of the 
plea of usury it was argued that it was but the pledge of one promise to secure 
another, that the legal consequences could not be different than if the whole 
transaction had been evinced by a single contract. It is quite conceded by the 
learned court that had it so been, or had the dealing been with the private paper 
of an individual in a like transaction, it would have been unlawful, nevertheless it 
holds that these public securities in the hands of the corporation which makes them, 
as well as in those of third persons, are to be treated like other personal property, 
and the objection was not sustained. 

In the Bank of Ashland v. Jones, 16 Ohio St. 145, bonds of a railroad com- 
pany having been guaranteed, and sold at a price under par, and suit brought 
upon the guaranty, among other objections urged was that of usury. In the 
argument by which it was overruled the court say the bonds in the hands of the 
original makers “are like chattels.” The guaranty is substantially treated like 
the warranty of personal property. And see the cases of Curtis v. Leavitt, 17 Barb, 
309; s. c. on appeal, 15 N. Y. 300; Leavett v. DeLauny, 4 Comstock, 364; 
Tracy v. Talmadge, 18 Barb. 456; s.c. 14. N. Y. 162; People vs Mead, 24 N.Y. 
125. The argument and illustrations to be found in this whole class of judgments 
leave nothing for the court by way of analogy or extension of their principles, in 
order to decide that the delivery of a bond of less market value, and of materially 
a different character from that agreed upon, subjects the corporation to damages, 
The case comes within the conceded truism that the measure of recovery for the 
breach of an express warranty in the sale of personal chattels is the difference 
between the value of the thing as warranted and its value as actually delivered, 

Numerous decisions, many of which are obligatory upon this court, determine 
principles which we think brings the subject of this contract within the rule. 
That in the case the city should respond in damages in justice to the contractors, 
is apparent from the fact that upon a resale of some of these bonds with like 
warranty these very defendants were held liable to this measure of damages. 
Callanan v. Brown, 31 Iowa, 333. 

In the hurried examination we have been compelled to make, we find but one 
case of the exact application we make of these principles to the question of the 
liability of the contractors, for the bonds loaned, though we can affirm with much 
confidence there are others. In Tracy v. Talmadge, 18 Barb. 456, and s. c. 14 
N. Y. 162, the state of Indiana sold its own bonds to a trust company. The 
sale was held void for illegality, but the company was held liable to the same 
measure of damages as if it had disposed of the bonds without any contract. The 
court below decreed their payment at par. The superior court modified the judg- 
ment in this respect, and held their market value to be the true criterion. The 
case is one of the most elaborately argued upon the question of illegality to be 
found in the books. That of damages was not fully discussed, but from the char- 
acter of the counsel, its re-argument in the court of appeals, and the modification of 
the decree in that court upon this very point, it is very high evidence of the law 
that where such securities are converted the measure of recovery in a suit by the 
maker is their market value, and not as in the like case of the private note of an 
individual, the sum which he may be ultimately compelled to pay. The different 
rules are naturally adapted to probable financial consequences of the act or omis- 
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sion complained of. The private citizen has circulating no class of securities 
having a well-known price, and which, in theory and in fact, he can, at any mo- 
ment, purchase at market standard. If his note is borrowed and not returned, he 
must pay its amount. If the bonds are converted or withheld which have an 
established price at which they are in fact purchasable, no possible injury beyond 
it can result from withholding them. Every familiar rule regulating the right to 
damages, that which stops at the limit of loss but gives all which the real loss is, 
will sustain both branches of this portion of our decree. They will compensate 
for refusal to deliver the more valuable bond agreed upon by the city, and will 
restrain its recovery to the value in the market of what it loaned, and what it can 
still purchase for the sum allowed by the master. 

There is one objection to this limited measure of recovery by the city which 
deserves notice, and which could not well be dealt with in other connections. It 
was said by the corporation’s counsel that whatever other powers the city might 
exercise, and howsoever its officers without vote might bind it in the ordinary and 
accustomed course, at least there was no power anywhere in the charter to make 
its bonds for the purpose of loaning them to third persons; and such a loan, upon 
the face of the papers, this transaction was. 

As a gencral proposition, if it were simply a loan and no more, I should say 
counsel are right. Few such corporations have any power of making negotiable 
securities solely for the purposes of loan and circulation. But here, although 
called a loan, being made to its own creditor, and in furtherance of an object it 
was its duty to promote, it would seem quite clearly beyond the reach of any such 
objection, It is, however, wholly immaterial here, because if illegal then, as is 
decided in the case of Tracy v. Talmadge just cited, the contract being void, the 
defendant will be held to have wrongfully converted the bonds, and the measure 
of recovery be what is here allowed, their market value. 

The acceptance and sale of the bonds was not a waiver of the claim for dama- 
ges. The guaranty in this case is not technically a warranty of the bonds. It 
is for the performance of a collateral act affecting their value. The legal and 
financial consequences, however, are precisely the same as if the city had war- 
ranted the bonds to be of a particular character. 

Their treatment, therefore, has been and will be the same as if they were the 
special subjects of the guaranty. 

We are referred to no decision giving any countenance to the position that 
mere acceptance and use by the contractors is per se a waiver of the breach of 
warranty on the part of the city. Counsel have not relied upon them, but there 
are a few decisions, holding that in an action for the price of goods sold with a 
warranty the defendant could not show the breach if he had accepted the prop- 
erty, a few commentators, misapprehending them, have erroneously supposed 
they rested upon the ground of waiver; and that there could be no recovery in 
any form for a breach of warranty after a voluntary appropriation of the sub- 
ject. Those judgments, however, announce no such rule, but on the contrary, 
some of them expressly, and all impliedly, concede there may be a cross-action 
for the damages notwithstanding the acceptance and use. The decisions say only, 
that under the general issue in an action upon a contract, there could be no 
partial defence. It is a mere question of pleading and form of action. 

The general doctrine that the vendor of personal property with warranty may 
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maintain an action for the breach, notwithstanding he has accepted and used it, 
is well established in this country, and especially in the federal courts. Withers 
v. Green, 9 How. 213; Benjamin v. Hillard, 23 How. 149; Lyon v. Bertram, 20 
How. 149. Numerous similar cases are found in the cireuit courts. It is, how- 
ever, by no means peculiar to the national jurisprudence, for in its earlier his- 
tory, there being some decisions tending the other way, they adopted the rule 
we have announced, because it was supported by so many state adjudications, 
Every American treatise announces the rale which is applied in the following 
judgments. They decide and illustrate the principle that waiver is a question 
of fact depending upon the cireumstances of each case, and that the law will not 
presume a waiver where it is not clear that the parties intend one. Kellogg v. 
Denslow, 14 Conn. 411; Reed v. Randall, 29 N. Y. 358; Aliller v. Eno, 14 N. 
Y. 598; Borrekins v. Bevan, 3 Rawle, 23; Osgood v. Lewis, 4 Har. & Gill, 496; 
Hastings v. Lovering, 2 Pick. 214; Field v. Kinnear, 4 Kansas, 476; Babcock v. 
Trice, 18 Ill. 420; Coolidge v. Brigham, 1.Mete. 547; Fielder v. Starkin, 1 H. 
Bl. 17; Buchanan v. Parnshaw, 2 T. R. 745; Heyworth v. Hutchinson, L. R. 
2 Q. B. 447; 1 Parsons, Contr. 591 (5th ed.) ; Benj. on Sales, 463, 522, 673, a 
seg.; Sedg. on Dam. 319 (4th ed.). 

Within the rule of these cases, the acceptance and use of these bonds cannot 
be deemed a waiver of a right to damages. The bonds must either have been 
sold or the work must have stopped. It is an irresistible inference from the 
proof that every city official knew the rate at which they were being disposed of, 
one utterly ruinous to the contractor if he was to have no remedy for the 
city’s default. So far from the circumstances under which the parties acted 
indicating an intention on one part, or expectation on the other, of waiver, the 


presumption is much stronger of an understanding that they would be sold at 
a discount and the loss made good. 


The idea of property in the maker in his own obligation to pay money, 
is not new, as the following cases touching gifts mortis causa illustrate. In 
Lawson vy. Lawson, 1 P. Will. 441 (1718), a man, near death, gave his wife 
an order on a goldsmith (goldsmiths then acting as deposit bankers) for £100, 
stating it was for her mourning and support till her legacy was available. 
This was held, after much consideration, a good gift, and she recovered the 
money by action after the death of the husband. This is often spoken of, 
as based on an “appointment ;” but the court held it a good gift, and “ ap- 
pointment” is spoken of as analogous. 

In Wright v. Wright, 1 Cow. 598, under a like condition, a man gave his 
own note to the plaintiff, and he recovered it in this action against the exec- 
utors. This case has been since overruled, and spoken of as not duly con- 
sidered ; but the precise point, that it was the gift of a mere promise, was 
made, and the opinion of Savage, C. J., for the whole court, was very 
decided, that the delivery of his own note was as good as though the note 
was made by another. 

In Bowers v. Hurd, 10 Mass. 427, the donor’s own note was delivered to 
a third party to be given to the donee at the death of the maker; and the 
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donee recovered in a suit on it against the executors. Parker, C. J., puts 
it on two grounds: (1.) That it was good as a gift; (2.) That being ex- 
pressed for a consideration, it could not be impeached. In 5 Pick. 594, the 
same judge reviews and overrules the second reason above, but expressly. 
affirms the judgment in Bowers v. Hurd. In Grover v. Grover, 24 Pick. 261, 
where the gift of a third party’s unassigned note and mortgage is held good, 
the court says, “we concur with the decision in Wright v. Wright,” and no 
distinction between the gift of the donor’s own note and that of another is 
observed. In Zute v. Hilbert, 2 Ves. Jr. 112 (1793), the donor gave a 
check on his banker for £200 to one, and his own note for £1000 to another 
donee. A bill for recovery was dismissed because the plaintiff had as full 
a remedy at law as in equity, and if none at law, none in equity. At an ad- 
journed consideration, the chancellor (Loughborough) expressed the opinion 
confidently, that plaintiff could recover on both instruments at law. After 
consultation with common-law counsel, a recovery at law was advised on 
the note, and the bill stood over for that action, but as to the check, was 
dismissed. 

These decisions are against the current of cases, but the opposition is put 
more upon the policy of permitting such dispositions of estates, than a de- 
nial of property in credit. Thus, in Harris v. Clark, 2 Barb. 94, such a 
gift of a check or order was held void. The judge distinguishes it from 
the gift of the donor’s own note, but does not decide upon the distinction ; 
and on appeal, in 3 N. Y. 112, Ruggles, J. (p. 212), declares that, as an 
original question, upon principle he would uphold the gift; but on the 
“weight of authority” he overrules Wright v. Wright, and in support of 
his opinion cites the following cases, viz., Holliday v. Atkinson, 5 B. & C. 
501; but in this case no question of gift mortis causa was discussed, but 
only an instruction to the jury on what was, or not, a suflicient considera- 
tion to support a note given by an imbecile to a child; and Raymond v. 
Sellick, 10 Conn. 480, which is reviewed in Brown vy. Brown, 18 Conn. 
410, as a case involving a gift of a note inter vivos, and not mortis causa ; 
and Parish v. Stone, 14 Pick. 198, which is a case in point, as the gift of 
the donor’s own note is held void on the ground that gifts mortis causa are 
not good till death, and therefore the note was not a chose in action at all 
when given, and could not, in the nature of things, be a promissory note as 
known in the law-merchant; this is contrary to the two prior cases in that 
state, and confounds the note itself with the gift of it; and Holly v. Adams, 
16 Vt. 206, a case also in point, where the gift was of the donor’s own note, 
and was held void, on the ground that the note was but evidence of the 
donor’s promise to give so much money, which was void for want of consid- 
eration. Was the “weight of authority” at that date with the opinion? 
The question of consideration is not a test in such cases. Wherever a lit- 
igation arises over a gift to which the giver or his representative is a party, 
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the want of consideration may be pleaded to defeat the gift, according to 
modern cases, whether the gift was a chattel, land, or any chose in action, 
If the donor indorse and give a third party’s note, who proves insolvent, the 
gift is good, but the executors could plead want of consideration. The dis- 
tinction hinted at, between a note and check, in 2 Barb. 99, finds expres- 
sion as law in Hewett vy. Kaye, L. R. 6 Eq. 198, where the gift of the 
donor's bank-check, not presented in his lifetime, is held void on the ground 
that, till presented and accepted, it is but a direction to pay money, and 
revocable by the maker, and that death is such revocation. The Master of 
the Rolls says the gift of an IO U is good. This is but a mere memoran- 
dum, and is not negotiable paper. 14 C. B. (x. s.) 370. Does he mean the 
10 U of the donor? Hewett v. Kaye is followed in Beak y. Beak, L. R. 
13 Eq. 489, by the Vice-Chancellor in a case of an unpresented check. 

Beside the varying grounds mentioned for the above opinions, are the - 
following, which, too, have given way before the commercial usages of 
later times. In Powell it is said there can be no gift without posses- 
sion go with the gift, and as choses in action are incorporeal heredita- 
ments, no gift can be made of a chose in action; and, accordingly, in Miller 
y. Miller, 3 P. Will. 356 (1735), donatio mortis causa of a third party’s 
note was held void. But in Snellgrove vy. Bailey, 3 Atk. 214, such a gift 
of a bond was upheld, on the ground that, as the donor had lost it (as he 
could not recover without profert), the donee must have gained it; but the 
better reason is only casually mentioned, viz., the growth of the practice 
of assignments of choses in action; and in Gardner v. Parker, 3 Mad. 184 
(1818), the donee of a third party’s bond was decreed entitled to sue it in 
the executor’s name; and in Duffield v. Elwes, 1 Bligh (x. s.), 497, the gift 
of a third person’s unassigned mortgage (with the bond) was held good 
against the theory usually accepted as common law, that the mortgagee held 
the legal title to the land, which could pass by writing only. This finally 
demolished the reason given by Powell. 

In Gough v. Findon, 7 Exch. 48, the sole reason given for avoiding the 
gift, causa mortis, of the donor’s own note, was the failure to deliver it to 
the donee in the lifetime of the donor. But in Holly v. Adams, ante, the 
note was delivered, and then it is defeated for want of consideration. 

In 3 N. Y. 112, ante, the check is treated as a note of the donor; while 
in Hewett v. Kaye, they are distinguished, to the utter defeat of the check, 
with an implied support of the note. In Parish vy. Stone, ante, the note, as 
such gift, is declared a thing of impossible existence ; while, in the same 
state, in Bowers v. Hurd, it is the basis of a solemn adjudication. 

Gifts causa mortis were an invention to evade the statute of wills, and 
expressly upheld as such, and the sole ground on which to oppose the gift 
of the donor’s own notes, is that mentioned in Raymond vy. Sellick, 10 Conn. 
480; viz., the temptation to fraud and imposition upon a dying man by 
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those surrounding him, whereby his whole estate might be disposed of con- 
trary to the policy of the statutes of wills, and against the donor’s unweak- 
ened judgment. The same reason is also stated in Craig v. Craig, 3 Barb. 
Ch. 116, where the donor left his note with his will sealed up, and the 
gift is avoided mainly for want of delivery; though, after a review of the 
cases, the chancellor thinks the weight of authority against the gift even if 
delivered ; and Lord Eldon says it would be well to abolish all gifts causa 
mortis by statute. 

The following cases, growing out of the sale and loan of credit as affected 
by usury laws, further illustrate the statement at the head of this note. It 
may be said to be well-settled law both in England and America, that a 
man may sell or loan his credit. A leading case is Ketchum v. Barber, 4 
Hill, 224. This principle was settled, with scarcely a contest on the ground 
of usury, in cases where, e.g., A. for $10 guarantees B.’s note for $100. 
But where A. is the payee and sells B.’s note at a discount, giving the pur- 
chaser more than legal interest on his investment, a contest was had; but 
as early as Whitworth v. Adams, 5 Rand. 354, the legality of the sale 
is affirmed; and now the indorser is liable, though payee, for the whole 
debt, and not merely the amount received. Credit that is thus the subject ° 
of loan and sale is not the abstract “capacity of being trusted,” but that 
capacity evidenced by an obligation to pay money. Thus, in the Dry Dock 
Bank v. The Trust Company, 3 N. Y. 356, it is said a party may sell his 
credit, evidenced by his note, at any price agreed upon. But this doctrine 
found an opponent in the usury laws when the party attempted to sell his 
own note, for then courts conclusively presumed the sale was a cover for a 
usurious loan. Another reason is often given, viz., that there is no prop- 
erty in the note, in the maker’s hands, to sell; but this is directly opposed 
in principle by every case affirming that credit can be sold. In the Dry 
Dock Bank case, there was an exchange of paper bearing different rates 
of interest, and it was held usurious; to reach which conclusion, the court 
declares credit may be sold at any price agreed upon, but cannot be loaned, 
as impossible of loan in its nature, and that the exchange was but a loan of 
paper. Thus what was done, was declared impossible of being done, in 
order to declare it void. But in Perrine v. Hotchkiss, 58 Barb. 77, it is 
said to be settled law that a party may both loan and sell his credit at any 
price agreed upon, as merchandise; and Nelson, C. J., in 4 Hill, 235, 
says, “ The price of a note, bill, or bond, bought in the market, is but so 
much given for the credit of a name.” Many cases affirming this doctrine 
are found cited in Beckwith y. The Manufacturing Company, 14 Conn. 594, 
and Barber v. Ketchum, 7 Hill, 444. But in Schemerhorn vy. Talman, 14 N. 
Y. 117, another case of exchange of paper bearing different rates of inter- 
est, and where the object was really a loan of money at usury, Selden, 
J., scouts the idea as logically absurd that a party may sell his own note, 
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and aflirms, ergo, that the idea that credit may be sold at any agreed price, 
“falls to the ground.” Mr. Parsons treats this opinion as unsound in prin- 
ciple. 3 Par. Contr. 149 (5th ed.). And Denio, J., in the same case, 
page 137, declares that a party fortunate enough to have a credit worth a 
premium in the market, as some corporations have, may exchange obliga- 
tions with a less fortunate neighbor, receiving one for the market value of 
his own; that is, he may sell his own note at more than its face, if it has 
such a market value, but not for less, for the usury laws forbid. In Brum- 
mell & Company v. Hill’s Executor, 18 Gratt. 873, where a broker was in 
the habit of raising money for plaintiffs by selling their notes blank as to 
payee, at considerable discount, and Hill applied to buy one, and the 
broker then had none, but said he would get one, and did, and sold it to 
Hill at a discount, who inserted his own name as payee, and sued thereon, 
the court held it not usurious per se, and affirmed the verdict, finding it not 
usurious in fact, as a knowing purchase by Hill, the payee, from B. & Com- 
pany, the makers. Rives, J., dissents, and declares the growing practice of 
makers selling their own notes, in blank, through brokers, “ must eventually 
make shipwreck of the great cardinal principle forbidding the sale by the 
maker of his own note,” ¢.e., the judicial construction of the usury statutes. 
There is no difference in principle between the sale of credit in the maker’s 
note, which is his absolute promise to pay, and his indorsement or guaranty, 
which is his conditional promise to pay. But in Coddington v. Gilbert, 17 
N. Y. 489, where the bonds of a railroad company in the hands of its 
broker to sell were attached against the company, it is declared his posses- 
sion was that of the company, and “ until delivered they were in no sense 
property,” and that their contemplated sale below par was but the “com- 
mon case in these times of borrowing money at a usurious premium ;” and 
in The Town of Danville vy. Sutherlin, 20 Gratt. 555, where town bonds 
were sold by the town at auction during the rebellion at 2} Confederate 
bills for one of bonds, when Confederate bills were 20 to 1 of gold, and 
the sole authority was to issue them for money borrowed, and the bonds 
recited they were for a loan, the court (three only of the five judges sitting, 
and one of these dissenting) not only hold the transaction usurious per se, 
but give as a reason also to avoid the sale, that in the nature of the case 
the town could have no property in its bonds, and therefore could not sell 
them. But in the same state, Whitworth v. Adams, ante, Green, J., dis- 
tinguishes between a note and bond, saying the latter “is a valid security 
for its amount even as between the parties although there is no considera- 
tion for it. Jt is therefore a subsisiing security before it is transferred, but 
a note acquires validity only from its first negotiation.” This is said in a 
discussion of accommodation paper. In Campbell v. Nichols, 33 N. J. 81, 
the defendant made his note to his own order, indorsed it, and gave it to a 
broker to sell, who sold it representing it was given for stock sold. The 
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plaintiff bought it thereafter in due course of business. It was held usuri- 
ous as a loan by the maker to the first purchaser, because the note was 
not property possible of sale, and the intent to sell could not withstand the 
fact of a loan. The court admits that it appears in some states a note has 
been held salable in the maker’s hands, but thinks the weight of authority 
decidedly against it. In truth, here was a sale in fact, and the intent 
falsely presumed by the law was a loan. The reasoning in one of these 
cases is: the sale of a third party’s note is valid because “he sells a subsist- 
ing debt,” while of his own note “it is an advance of money upon the 
security of the parties to the instrument ;” but this is just what is done by 
the purchaser of “a subsisting debt.” 

That the only logical foundation for the rule that the maker of an obli- 
gation to pay money cannot sell it, is the presumed violation of the usury 
laws thereby, is still more forcibly shown by the foregoing opinion and 
these cases cited, showing both the loan and sale of bonds by the corpora- 
tions issuing them. The following recent cases are to the same point. 
Railroad Company v. The Bank of Ashland, 12 Wall. 226. The Railroad 
Company of Indiana sold its ten per cent bonds to the Trust Company of 
Ohio, at par. The interest was greater than allowed by the general stat- 
utes on interest and usury in Indiana and Ohio. The Trust Company was 
prohibited loaning money at over seven per cent. Special statutes in Ohio 
and Indiana allowed the Railroad Company to sell its bonds at any rate it 
chose. They were payable in New York, where corporations are prohibited 
to plead usury. Upon this plea, filed in Indiana, the court held: First, 
the prohibition to the Trust Company in loans did not affect this case, be- 
cause it was a purchase, and that it was not constructively a loan, because 
by the law of New York, which governed the validity of the sale, the 
usury law was repealed by the denial of the plea. Secondly, that the laws 
of Ohio and Indiana, authorizing a sale, removed the case from any effect 
by the general statutes of usury in these states. As the legislature caunot 
create property in a corporation, its permission to the corporation to sell 
its credit, by its bonds, unaffected by usury laws, is to sell something which 
the corporation has, and which is vendible in the market. 

In Sedberry v. Superintendents of Chatham County, 66 N. C. 486, the plain- 
tiff had an alternative mandamus for the levy of a tax to pay his judgment 
against the county. Before its return the legislature repealed the law 
authorizing such a tax, and authorized the county to issue its bonds to fund 
its debts. It was claimed the repeal was invalid, as limiting plaintiff to re- 
ceiving bonds for his debt; but the court held, that under the statute to issue 
bonds to fund its debts, the county had power to issue and sell its bonds in 
the market, and pay its debts from the proceeds. 

The idea of property in credit is involved in these cases as in the cases 
of individual notes or bills, the difference lying in the fact of commercial 
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usage. Corporate bonds being everywhere now spoken of as “issued to 
raise money by their sale in the market,” instances of which expression are 
found in 2 Mete. (Ky.) 79; 15 Conn. 502; 19 Iowa, 213; 18 Ind. 96; 55 
Penn. St. 206; 1 Stockt. 667; 2 Wall. 122. 

Constitutional and statutory regulations, which now almost universally 
abound, for the loan of the credit of states, counties, and towns, and the 
long practice of the general government in selling its bonds, have so estab- 
lished commercial usage in the law, that the property characteristics of this 
class of credits is hardly longer open to reasonable question. 

The same principle is also shown in the adjudications on the measure of 
recovery on contracts respecting credits, in the form of stocks and bonds, 
Thus, in Barker v. Railroad Company, 27 Vt. 766, the plaintiff sued for 
work done, payable by contract, partly in the stock of the company, which 
was not delivered, and sought to recover the nominal value. The court 
defines shares of stock to be a “certificate of such a sum due to bearer,” 
but distinguishes it from the case of a party promising to give his individual 
note, and failing to do so, by the fact that it was really an agreement to ex- 
change work for stock, whose nominal value expressed proportions and 
quantity, and not a debt due in money, and limited the recovery to the 
market value. In C. §& P. Railway Company v. Kelley, 5 Ohio St. 180, a 
case on a construction contract, one-fourth payable in stock, the same rule 
was unqualifiedly enforced ; and in a recent case in Ohio, Railroad Company 
vy. Bailey, on a contract for construction, payable partly in “cash assets” 
and partly in stock, and “cash assets” had been paid for all the work done 
when the company failed, it was held entitled to recover back a part paid, 
on the ground that the nominal contract price was greatly increased over 
the cash value, because payable partly in the depreciated stock of the com- 
pany at par. 

Upon the point suggested by the learned judge in the foregoing opinion, 
whether a party is liable in damages, beyond interest, on a breach of a con- 
tract to pay money, the recent case of Prehn vy. The Royal Bank of Liver- 
pool, L. R. 5 Ex. 92; 21 L. T. (x. s.) 830, is directly in point. The 
bank agreed to accept at three months’ time, and pay the bills of the foreign 
branch house of plaintiff, drawn on shipments to England, for two per cent 
commission. Plaintiff was to receive and sell the consignments, and have 
the money on deposit with the bank at the maturity of the bills. After an 
acceptance the bank notified plaintiff it could not pay the draft at maturity, 
though it had funds of plaintiff’s sufficient to pay it. Plaintiff provided for 
the draft through another house, and paid therefor £200 as commission and 
for telegrams, and brought suit to recover the amount so paid as damages on 
the contract of the bank to pay the drafts it had so accepted. The bank 
had paid over the deposit to plaintiff, and now tendered the notary fees, but 
denied all other damages. The court held the bank liable for the damages 
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so suffered by plaintiff; and treats the case as substantially a new one, 
though analogous, if to any, to Rolin v. Steward and Marzetti v. Williams, 
It bases its judgment on the ground that such damages were within the 
reasonable contemplation of the parties in case of a breach of the contract ; 
that according to commercial usage they would follow such breach in all 

bability ; and that the course of plaintiff was such as to save defendant 
from liability for a much greater damage, had plaintiff been unable to pro- 
vide for the payment of the draft otherwise, or unwilling to do so. 

A case similar in principle was also recently decided in the supreme court 
of Victoria, reported in the Australian Jurist of last year. Hinchcliffe v. 
The Bellarat Banking Company. The plaintiff gave a post-dated check on 
the bank, which the bank paid at once before its date, without observing it. 
Plaintiff gave another check, dated when delivered, and before the date of the 
other, for £[1257]. This check was not paid for want of funds. If the bank 
had not paid the post-dated check, it would have had funds of plaintiff. A 
verdict of £125 was given for plaintiff. It was held, the bank was not justi- 
fied in paying the first-dated check before its date, and was liable in dam- 
ages, and the verdict stood, though had it been properly reached it could 
have been set aside or reduced as excessive. 

Certainly such damages are as clearly “ within the contemplation of the 
parties,” as the difference in prices between one market day and another, as 
decided in King v. Woodbridge, 34 Vt. 565; and Wilson v. R.R. Company, 
18 E.L. & Eq. 557; and Collard v. South Eastern R.R. Company,7 H. & N. 
77 (where hops were delayed beyond the season of sale) ; or, as in Goodloe 
v. Rogers, 10 La. An. 631, where the value of a crop of cane was given for 
fiilure to erect a sugar-mill in season to work it up; or, as in Haven v. 
Wakefield, 39 Ill. 509, where the damage to a crop of broom-corn, caused 
by failure to erect a warehouse in time to store the crop, was recovered 
from the party who had agreed to build it; or as the chance to win a prize 
on plans for a poor-house, in a contract for carrying the model without 
knowing what it was for, as in Adams Express Company v. Egbert, 36 Penn. 
St.360; or as the fact that a boat was to be used in a certain ocean passen- 
ger trade from her build. Fletcher v. Tayleur, 17 C. B. 21. 
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Girt. —See Construction, 1. 
AxsutTor. —See Hicguway. 
Accounts. —See Letrers Patent, 2; PLeapinG, 1; Practice, 2. 

Ap Damnum. — See Practice, 1. 
Ap Fitum Vis. —See Hicuway. 
ADMINISTRATION. 
1. Administration will not be granted to a person having no interest in the 
estate, even though all the next of kin desire his appointment. Under 20 & 21 
Vict. ch. 77, § 73, administration must be offered to each of the next of kin 


qualified successively, and afterwards to other persons interested. — Teague et al. 
v. Wharton, L. R.2 P. & D. 360. 


2. L. assigned what he supposed was a certain interest in an estate. He had in 
fact no interest at the time, but afterwards acquired the same interest in another 
way. He executed the deed of assignment in his supposed capacity, and not in 
that by virtue of which he afterwards became entitled. Held, that his assignee 
was not entitled to be limited administrator, but must apply to chancery to 


secure his rights in the estate of his assignor.— Bardon v. Morgan, L. R. 2 P. 
& D. 371. 


ADMINISTRATOR. — See EXECUTOR AND ADMINISTRATOR. 
Apmrratty. — See Practice, 2; SatvaGe, 2; Soxicrror, 4. 
ADMIRALTY JURISDICTION. — See JURISDICTION ; SALVAGE, 2. 

ApmiraLty Ruies.— See Coxuision, 1. 
ApMIssIBILITY. — See ConFession ; EvipEnce, 1. 
ApopTion oF Suit. —See Souiciror, 3. 
ApuLtery. —See Divorce, 1, 2; EvipEnce, 2. 
Apvance SHares.— See ExecuToR AND ADMINISTRATOR. 
ADVANCEMENT. — See Horcupor. 

ApvocaTr. —See BaRRISTER AND ADVOCATE. 
Arripavit. —See EvipEnce, 1. 

AGREEMENT. — See Rartway, 2; StaTuTE oF Fravups, 
AGREEMENT TO SELL.—See PurcHase-Money. 
AMALGAMATION. — See Company, 1. 
Annuity. — See Forreiture, 1; Leaacy, 2. 
Answer. — See PLeapinG, 1; Practice, 4. 
ANTICIPATION, Power or. — See Estate ror Lirz. 
AppeaL. — See Practice, 2. 
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APPLICATION FOR SHaRES. — See ConTRIBUTORY. 
ARBITRATOR. — See EvipENce, 4. 
AssiGNEE. — See ADMINISTRATION, 2; Bankruptcy, 3. 
ASSIGNMENT. — See Powsrr or Sate. 
ASSIGNMENT OF ConTRACT. —See VENDOR AND PuRcHASER, 2. 


ASSIGNMENT OF FREIGHT. 

W., a ship-owner, assigned unearned freight to plaintiff. Afterwards, with 
knowledge of the assignee, W. mortgaged the ship without notice to the mort- 
gagees of the assignment of freight. Held, that the mortgagee was entitled to 
the freight. — Wilson v. Wilson, L. R. 14 Eq. 32. 


AUCTION. 

Plaintiff and M. were partners, and gave authority to defendant, an auctioneer, 
to sell partnership goods on premises which had been occupied by M., and in 
respect of which he owed rent. It was a condition of the sale that at the fall of 
the hammer, each lot should be at the risk of the purchaser, and the auction- 
eer should not be responsible for loss after that time. After the sale, the land- 
lord refused to let some goods go unless the rent in arrears was paid. The 
auctioneer paid the amount to release the goods. Held, that as the property, 
subject to existing liens, had passed to the purchaser, the auctioneer was liable 
to the plaintiff for the amount paid. — Sweeting v. Turner, L. R. 7 Q. B. 310. 


Awarp. —See Evmence, 4; Lien. 
BartmMent. — See Barton 


BaILor AND BaILee. 

Plaintiff, a cab-driver, got a horse and cab from a cab-master, the master to 
pay for the horse’s feed, and the driver to pocket all he earned beyond eighteen 
shillings. The horse was unfit for the work, and threw the driver out and injured 
him. Held (Wi1tgs, J., dissenting), that the parties were in the relation of bailor 
and bailee, and the master was responsible. — Fowler v. Lock, L. R. 7 C. P. 272. 


Bank Boox. — See Donatio Causa Mortis. 
Bankrupt. — See 1. 


BankRUPTCY. 

1. The court of bankruptcy has no power to set aside a deed given to the 
receiver and trustee, as security for costs, after a composition, although the deed 
be alleged to have been obtained by duress or pressure. — Ex parte Lyons, In re 
Lyons, L. R. 7 Ch. 494. 

2. W. D. assigned his property in bankruptcy. He did business in England under 
the name of D. & Co., and in Brazil under that of D., L. & Co. In Brazil he 
went through a proceeding corresponding to bankruptcy, according to which the 
creditors of D., L. & Co. would have priority. Holders of bills drawn by D., L. 
& Co. upon D. & Co., and accepted by the latter, proved in Brazil and received 
a dividend. They then claimed to prove in England. Held, that they could 
receive nothing further, till the other creditors in England had received a pro- 
portionate dividend. — Ez parte Wilson, In re Douglas, L. R. 7 Ch. 490. 
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8. Defendant’s assignee of a lease became bankrupt, and the trustee in bank. 
ruptcy disclaimed the lease under section 23 of the Bankruptey Act, which enables 
trustees of bankrupts’ property to disclaim and surrender, among other property, 
an unprofitable lease. In an action by the original lessor, held, that the lessee 
was liable for the rent. — Smyth v. North, L. R. 7 Ex. 242. 

See Forrerrure, 2,3; MortGaGor anp MorrGaGee. 


BarGeman. — See Common Carrier. 


BaRRISTER AND ADVOCATE. 


N. being a barrister and advocate in India, was reported to the high court of 
judicature, by the judge of the district court, as guilty of professional misconduct, 
Upon an order to him to show cause, it was shown that he had procured a client of 
his to write a letter to a firm of bankers asking for a loan on her indigo business, 
with a view to getting some of his fees out of said loan; and also that he had 
procured his said client to indorse some promissory notes as administratrix, on 
the strength of an application he had made for her appointment as such, which 
application afterwards failed, for the reason that she was not legally eligible to 
the office. Held, that his conduct did not amount to that degree of mala prazis 
sufficient, in India, to warrant a suspension from practice for five years. — Newton 
v. The Judge of the High Court, North-western Provinces, L. R. 4 P. C. 18 

Brqurest. — See Construction, 1; W111, 4, 6, 7. 
BELLIGERENT WATERS. —See CONSTRUCTION OF STATUTE. 


Bicamy. 


A. having a wife living, went through a due form of marriage with a former 
wife’s niece. Held, that he was guilty of bigamy, notwithstanding the fact that 


the attempted marriage would have been void, in seipso.— The Queen v. Allen, 
L. R.1C. C. R. 365. 


Bitz ry Equity. —See Equiry. 
Brit or Lavine. — See 
Brocxape. — See Contract, 1. 
Breach or Covenant. —See LanpDLoRD AND TENANT, 1. 
Breacu or Trust. —See Equity. 
Burtper. —See or 
BurpEn oF Proor.— See Practicg, 6. 
Buyer anp SELLER. —See SALz. 
Cas-Driver. —See aND BaILee. 
Cattte Marxet.— See Market 
Carrier. — See Common Carrier. 
CrariTaBLe Funp. — See Cy Pres, 
Cuariry.—See Cy Pres; 9. 
— See Satvace, 1. 


CwarTER-Party, 
Plaintiffs made a charter-party with defendant that the latter's ship should 
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proceed to a certain port and load with coals, and deliver the same at a given 
place on being paid a fixed freight. Until the end of September the ship was to 
load with A. or B., at captain’s option; after September with B. In September 
plaintiffs refused to load with A. Held, that the refusal discharged defend- 
ant from the charter-party entirely. — Bradford e alv. Williams, L. R. 7 Ex. 
259. 

See Conrract, 1; FREIGHT. 


Cueck.— See Donatio Causa Mortis. 
CuILpREN. — See WILL, 10. 
CurisTian REIGIon. — See Custopy or CHILp. 
Crvit Cope or Lower Canapa. — See or Bumper. 
Copicit. — See Leaacy, 1. 
CoLLaTERAL. — See Company, 4. 


COLLISION. 


1. The sixteenth article of the Admiralty Rules, which provides that ‘‘ every 
steamship when approaching another ship so as to involve risk of collision, shall 
slacken her speed,” applies only to cases of continuous approach; and when one 
of two steamers which “ are meeting end on end so as to involve risk of collision,” 
duly ports her helm so as to bring them port light to port light, she need not 
slacken speed, and is not to blame for collision. — The Owners of the Screw Steam- 
ship Jesmond v. The Owners of the Screw Steamship Earl of Elgin, L. R. 4 P. 
C.1. 


2. A steamer moved from her moorings at night, and lay athwart the stream, 
so that her regulation lights could not be seen by a sailing vessel coming up the 
stream; a common lantern was hung out on the side towards the sailing vessel, 
but it was not seen by those on the latter. Held, that the steamer should have ex- 
hibited her riding lights, or used as a warning signal the very best lights she had 
on board; and that the failure so to do was negligence. — The John Fenwick, 
L. R. 3 Adm. & Ec. 500. 


Comity. —See ForEIGN JUDGMENT. 


Common CaRRIER. 


Defendant owned barges, and let them to carry goods between various termini. 
The goods of one customer only were carried at a time, and the customer fixed 
the termini of the trip in each instance. Held, a common carrier. — The Liver 
Alkali Co. v. Johnson, L. R. 7 Ex. 267. 


Company. 

1. Company A. was amalgamated with company B., and the shareholders of 
company A. were at liberty to take shares in the new company. A shareholder 
applied for shares, agreeing to take the same, and asking to have his name in- 
serted in the shareholder's register, and he was duly allotted shares. He subse- 
quently withdrew his application. Held, on the winding up of the new company, 
that he was a shareholder, and that the directors had no right to release him. — 
In re United Ports Company, L. R. 13 Eq. 474. 

2. An insurance company, unregistered and limited, became insolvent, and 
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registered as an unlimited company. Held, that the shareholders were not liable 
beyond the amount of their shares, except for the costs of winding up. — Leth- 
bridge v. Adams, L. R. 13 Eq. 547. 

8. A. transferred to B. shares in a joint-stock company, numbered as stated in 
the transfer. A. had no shares thus numbered, but was owner of the same num- 
ber of shares bearing different numbers. Held, that the transfer was good, and that 
B. was a contributory. — In re International Contract Company, L. R. 7 Ch. 485, 

4, A railway company loaned money to a hotel company to build a hotel at the 
terminus of the railway, and took as security shares in the hotel company, which 
were placed in the hands of trustees, who had power to sell them and pay off 
the debt. The railway company afterwards purchased the hotel, and the hotel 
company was wound up. Held, that the railway company were creditors and not 
shareholders in respect of the loan, and the shares deposited with trustees, — 
In re City Terminus Hotel Company, L. R. 14 Eq. 10. 

See Contrisutory; Equity; Rartway, 1; Uttrra Vines; Up. 


Compensation. —See DamaGes, 2. 
Competency. — See EvipEnce, 3. 
Composition. — See Bankruptcy, 1. 
ConpiT10n. — See ConpiTION PRECEDENT. 


CONDITION PRECEDENT. 


The words of a railway act as to damages were affirmative, that upon notice to 
treat, agreement and award, and payment or tender of the award, the latter 
should vest the power in the company. Held, that notice to treat and the subse- 
quent proceedings were not a condition precedent to the rights of the company 
conferred by the act. — Jones v. The Stanstead, Shefford, & Chambly R.R. Com- 
pany, L. R. 4 P. C. 98. 

See CHARTER-PaRTY. 


ConFESSION. 

Two boys, eight and nine years old, were apprehended for misdemeanor, and 
the mother of one said to them in presence of the policeman, ‘‘ You had better, 
as good boys, confess.” Whereupon they confessed. Held, that the confession 
was admissible. — The Queen v. Reeve et al., L. R. 1 C. C. R. 362. 


Conruict or Laws. — See Bankruptcy, 2. 
ConsIDERATION. — See Contract, 3; Deep. 


ConsTRUCTION. 

1. Testator by apt words devised all his personal and real property absolutely 
to S., a married woman, and added a trust as to the real estate, and wound up 
with this clause: ‘* And as to the personal property so given, as aforesaid, to the 
said S., to and for her sole and proper use and benefit forever, . . . the proceeds 
to be applied” in bringing up her children. Held, an absolute gift as to the per- 
sonalty. 

2. A testatrix, in a document styled her “last will and testament,” named an 
executor, and gave certain legacies, among them this: ‘*‘To W. and E.’s three 
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children £10 each, and my furniture to be equally divided amongst them.” She 
wound up thus: ‘ After these legacies are paid I leave to my sister S. 

to be equally divided amongst her children or grandchildren.” W. and E. had four 
children. Held, that each child of W. and E. took £10 and a quarter of the furni- 
ture, and that the last clause was a good gift of the residue. — Jn re Bassett’s 
Estate, Perkins v. Fladgate, L. R. 14 Eq. 54. 

8. The words ‘legal representatives in due course of administration,” m a 
marriage settlement, were held to mean next of kin, and not executors and ad- 
ministrators. — Briggs v. Upton, L. R. 7 Ch. 370. 

4. A gift for life of a business and perishable stock necessary to carry it on, 
confers a life interest in the latter, and the stock must be kept good. A gift 
purporting to be for life of consumable goods unconnected with a business is abso- 
lute. — Cockayne v. Harrison, L. R. 13 Eq. 452. 

See 1; Conpition PrecepENT; Contract, 4; Dest; Forrert- 
urE, 3; Hotcupot; Lecacy, 1,2; Marker Tots; Sate; W111, 2, 3, 7. 


CoNsTRUCTION OF STATUTE. 

1. For the owners of an English tug to engage in towing a prize vessel, with 
prisoners and a detached prize crew, from English into belligerent waters, where 
the prize would be safe in the hands of the government to which the captors be- 
longed, was held ‘‘ dispatching a ship for the purpose of taking part in the naval 
service of a belligerent” within the meaning of the Foreign Enlistment Act of 
1870. — Dyke v. Elliott, The *‘Gauntlett,” L. R. 4 P. C. 184. 

2. A company granted to a licensee ‘‘ the sole and exclusive right, license, and 
authority” to carry on a certain business within certain limits, and agreed to 
furnish him with material. The company had no legal control in respect of said 
business over the limits described. The licensee paid £1500 down, and agreed 
to pay the balance of the consideration (£6000) in monthly instalments, of £1000 
each. Held, that for the purposes of the Stamp Act, the license was not a ‘‘ con- 
veyance on sale,” and that the monthly payments of £1000 were ‘periodical 
payments.” — Limner Asphalte Paving Company v. Commissioner of Internal. 
Revenue, L. R. 7 Ex. 211. 

3. One section of the Contagious Diseases Act says: any person ‘ shall 
be deemed guilty . . . unless he show to the satisfaction of the justices before 
whom he is tried,” &c.; another fixed the penalty for any person “‘ guilty of any 
offence against this act ;” another provides for appeal in case he feels ** aggrieved 
by . . . adjudication of the justices with respect to any penalty under this act,” 
&c. ; but no jurisdiction is expressly conferred upon the justices. Held, that two 
justices could summarily convict under the act. — Cullen v. Trimble et als. L. R. 
7 Q. B. 416. 

See Municrpat Erection. 


ConsuMABLE Goons. — See ConsTRUCTION, 4. 
ConTINUING GUARANTEE. — See GUARANTEE. 


ContTRACT. 


1. Defendants by a charter-party agreed to proceed with reasonable dispatch 
to a spout, load with coal, and go thence as soon as wind and weather should 
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permit to H. There was the usual exception as to delay from restraint of princes, 
Before any breach, and before any thing was done under the charter-purty, H. 
was blockaded, and defendants refused to proceed to the spout. Held, in a suit 
for damages, that defendants were not liable, it having turned out that the 
blockade was still subsisting at the time defendants would have reached H. had 
they proceeded with reasonable speed. — Geipel v. Smith et al., L. R. 7 Q. B. 
404 


2. Plaintiff entered the employ of defendants under a written agreement, dated 
April 13, 1871, stipulating that he should receive ‘a salary of £2 per week, and 
house to live in from the 19th of April, 1871.” Held, a hiring from week to week, 
and that evidence of a verbal understanding, that the engagement was for a year, 
was inadmissible. — Evans v. Roe et al., L. R. 7 C. P. 138. 

3. The substance of a guarantee to plaintiff signed by defendants was as fol- 
lows: ‘In consideration of your withdrawing the petition you have presented 

. We agree to pay you all costs you have incurred. . . . We further agree 
to guarantee to you the payment within 18 months . . . of . . . your debt of 
£722.” Plaintiff asked for leave to withdraw the petition in question, which the 
court did not expressly grant, but ordered plaintiff to pay the costs of the peti- 
tion. Within 18 months plaintiff presented another similar petition. Held, that 
the consideration was good, that it applied to both parts of the guarantee, and 
that there had been performance of the condition by plaintiff. Harris v. Ven- 
ables, L. R. 7 Ex. 235. 

4. Defendant wrote to plaintiff as follows: ‘‘ Ship me 500 tons sugar, say 
26/9 for Nos. 10 and 12, to cover cost, freight, and insurance; 50 tons more or 
less of no moment, if it enables you to get a suitable vessel; provide insurance; 
draw on me for costs, as is customary. I should prefer option of sending vessel 
to London, Liverpool, or Clyde; but if not compassable you may ship to either 
London or Liverpool.” In a telegram sent afterwards, ‘‘ the ship” was ordered 
to call at a good port for orders. Plaintiff, in his reply spoke of the order as 
for ‘a cargo of about 500 tons,” and of “ your remarks regarding the destina- 
tion of the vessel.” Plaintiff procured 393 tons, and shipped it, intending to 
procure and ship the balance as soon as he was able to do so. Held (Byes, J., 
dissenting), that defendant was bound to accept the cargo. Whether the rela- 
tion of plaintiff and defendant was that of principal and agent, or of vendor 
and purchaser, quere. — Ireland y. Livingston, L. R. 5 H. L. 395. 

See ; Insurance; Sate. 


CoNnTRIBUTORY. e 


S. wishing for more shares in a company than its rules allowed, had his daugh- 
ter P., a married woman, sign an application for shares. The fact that she was 
married, and hence incapable of contracting, was not stated in the application. 
All notices were sent to her at her father’s address, and he paid all assessments, 
and did every thing needful to secure the shares. P. did not know what she 
signed. Held, that S. was liable on the list of contributories. — In re Hercules 
Insurance Company, L. R. 13 Eq. 566. 

See Company, 1, 3. 


CoNVEYANCE ON SaLE.—See ConsTRUCTION oF STATUTE, 2. 
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ConvVERSION oF SHaREs. — See WILL, 1. 
Cory. —See CovENANT. 
Co-RESPONDENT. — See Costs; Divorce, 3. 


Costs. 


Costs a gainst the co-respondent in trial for divorce on the ground of adul- 
tery, where a decree nisi was granted, will not be remitted, although a petition 
to make the decree absolute is dismissed on the ground of subsequent adultery 
of the petitioner. — Hulse v. Hulse et al., L. R. 2 P. & D. 357. 

See Company, 2; Divorce, 2; Letrers-Parent, 2. 


CounsELLOR. —See BarRISTER AND ADVOCATE. 
Court or ApmrralTy. — See SaLvaGE, 2. 


CovENANT. 


A legal and reasonable covenant in a separation deed will be enforced, al- 
though some parts of the deed are invalid. A husband cannot keep and use 
copies of his wife’s private papers, which he has covenanted in a separation deed 
to give up. — Hamilton v. Hector, L. R. 13 Eq. 511. 

See ConstrucTION oF StaTUTE, 2; INsuNCTION, 3; LANDLORD AND TEN- 
ant, 1, 3; Ramway, 1. 


CrepitTor. — See Company, 4; Proor or Cram. 
CriunaL Law. — See INDICTMENT. 
Crown. — See PREROGATIVE OF CROWN. 
CumutativE LeGcacy. — See Lecacy, 1. 
Curator Bonis. — See Lunaric. 


Custopy or 

The appellant was widow of a British subject in India, professing the Chris- 
tian religion, and of their marriage the child in question was born, After the 
death of the husband, appellant lived with a man professing the Christian relig- 
ion, and having a Christian wife. Subsequently appellant and the man with 
whom she lived professed the Mahomedan faith, and a Mahomedan marriage 
was alleged to have been performed. The child remained with her mother until 
ordered by the judge at Meerut to be given into the custody of a Christian guar- 
dian. She was then fourteen years of age, and professed the Mahomedan relig- 
ion. Held, that the order be confirmed, and the appeal from it dismissed. — 
Skinner v. Orde et al., L. R. 4 P. C. 60. 


Custom or CorNWALL. —See Proor or Cram. 


Cy Pres. 

A fund was raised to build a church for persons who could not speak English, 
where service might be held in Gaelic. No Gaelic clergyman could be found, 
and not persons enough speaking that language to attend the service, and the 
fund was used to found the Caledonian Asylum. Petition was afterwards made 
setting forth that a Gaelic-speaking clergyman and audience were forthcoming 
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if there were a church. Held, that the fund should not be diverted from the 
Asylum. — Attorney-General v. Stewart, L. R. 14 Eq. 17. 


DaMAGEs. 


1. Defendant unlawfully washed his van in the street, and let the water run off 
into a grating twenty-five yards distant. The grating, unknown to defendant, was 
frozen over, and the water ran into the street and formed ice. Plaintiff's horse 
fell thereon and broke his leg. Damage held too remote to make defendant 
liable. — Sharp v. Powell, L. R. 7 C. P. 253. 

2. Plaintiff was owner of a mansion, in the rear of which was a garden running 
down to the Thames, and separated from it by a wall. At high tide the water 
came up to the wall, so that boats could be loaded and unloaded at a door in the 
wall. At low tide he reached the water by a paved jetty running from the door 
to the water, and kept in repair at his expense. The river was filled up by a 
company under authority of Parliament, a strip of dry land formed between the 
water and the garden wall, and on the side of this strip, next the water, a road 
was opened. The claim for compensation was referred to an arbitrator, who took 
into account the loss of privacy and quiet by reason of the loss of the river front- 
age, the loss of said frontage and the great amount of noise and traffic and dust 

on the road, thus arriving at a conclusion as to how much less on the whole a man 
would give for the property for the only use it could be put to with profit, than 
it would have fetched before the alterations. Held, that the award must be sus- 


tained. — The Duke of Buccleugh v. The Metropolitan Board of Works, L. R. 5 
H. L, 418. 


See ProxrmaTE AND RemMoTeE CavseE. 


Dest. 


A husband under a power of apportionment in a marriage settlement after- 
wards appointed a sum to a son. Upon the husband’s death his executors claimed 
that this sum was a debt of the deceased, and it was so held. — The Lord Advocate 
of Scotland v. Hogart, L. R. 2 H. L. (Se.) 217. 

See W111, 5. 


Decree Nist.— See Costs; Divorce, 2. 


Deep. 

G. while in prison on a charge of murder executed a voluntary deed under 
the apprehension that he might be convicted and suffer forfeiture. He was 
acquitted as being insane. Held, that the deed was void as being without con- 


sideration, and executed by an insane man. — Manning v. Gill, L. R. 13 Eq. 
485. 


Deep or Girr.—See Unpve INFLvENce. 
Derectrve Founpation. —See or Bumper. 
Detay.— See Unpvur INFLUENCE. 
Dexivery. — See Sate. 

Demurrer. —See 1, 2. 

Deposit or Titte-Dreps.—See Venpor anp Purcuaser, 2. 
DersrertTion. —See Divorce, 1. 


avert 
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Devution. —See Freicut. 
Devise. — See W111, 4, 6. 

Director. —See Uttrra Vires. 
Disciarmmer. — See Bankruptcy, 3. 
Discovery. — See PLeapinG, 1; Practice, 5. 
Discretion. —See Lunatic. 
Discretion or TrusTEes. — See Forreirure, 1. 


DiscrirpT10 PERSONARUM. 


It is not fatal misdescription in a transfer of stock to call a journeyman butcher 
“gentleman.” — In re European Bank, L. R. 7 Ch. 292. 


DismissaL FRoM Suir. —See Divorce, 3. 


Drvorce. 

1. Statute of 1573, ch. 55, provides that ‘‘ offenders” in cases of divorce for 
desertion ‘‘ shall tyne and lose tocher and donationes propter nuptias.” Held, 
that offenders in suits for divorce by reason of adultery came within the same 
rule. — Harvey v. Farquhar, L. R. 2 H. L. (Se.) 193. 

2. In a suit for divorce on the ground of adultery, a verdict was found against 
the respondent and co-respondent, and a decree nisi was made with costs against 
the latter. The Queen's proctor intervening showed that the petitioner had been 
himself guilty of adultery, whereupon the decree was reversed and the petition 
dismissed, with costs to the petitioner. — Ravenscroft v. Ravenscroft et al., L. R. 
2P. & D. 376. 

8. Petition for divorce on the ground of adultery of respondent with co- 
respondent. The latter appeared under protest, and pleaded to the jurisdiction. 
Answer, replication, case set down for hearing. Petitioner asked leave to with- 
draw his answer, and that co-respondent be dismissed with his costs. The court 
ordered the latter dismissed in spite of his objection. — Wilson v. Wilson et al., 
L. R. 2 P. & D. 353. 

See Costs. 

Documents. — See Practice, 3, 5. 
Domicite. — See WILL, 9. 


Donatio Causa Mortis. 


Deceased gave a check and his bank book to his nephew, intending to make 
the latter a present of the amount of the check. Next day, before the check 
was presented, the uncle died. Held, not a valid gift. — In re Beale’s Estate, 
L. R. 13 Eq. 489. 

Donatio Prorrer Nuptias. — See Divorce. 


Duress. — See Bankruptcy, 1. 
EsecTMENT. —See LANDLORD AND TENANT, 1. 
EquiTaBLE VENDOR AND PurcHaseER, 2. 


Equity. 
A company made an unauthorized loan to a society. When the loan was called 
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in the society gave a check for the amount to its agent, who was also a manager 
in the company. He embezzled it. Held, that the company could maintain a 
bill for the recovery of the money. — Hardy v. Metropolitan Land and Finance 
Company, L. R. 7 Ch. 427. 


See Cy Pris; PLeapinG, 1; PreroGative or Crown; ScanpaLtous Mat- 
TER; VENDOR AND PURCHASER, 2. 


Equity PLeapinac. —See 
Equity Practice. — See Practice. 


Estate For Lire. 
; Testator gave an estate to trustees in trust for his granddaughter, and directed 
that if she married under twenty-one the estate should be settled on her for life 
to her separate use without power of anticipation, remainder to her children, 
The trustees were authorized to give her husband a life-estate from her decease, 
and either with or without impeachment of waste. Held, that an estate to her 
** without impeachment of waste,” was inconsistent with the other provisions as 
to the estate. — Clive v. Clive, L. R. 7 Ch, 433. 
See W111, 7. 


Estate Tam.—See SratrutTe or LrrraTions. 


EvIDENce. 

1. An exhibit annexed to an affidavit, of a statement alleged to have been 
made by A. inconsistent with an affidavit made by him, is not admissible in evi- 
dence. — Hanning v. Maddick, L. R. 7 Ch. 395. 

2. On a hearing to show cause why a decree of divorce nisi should not be made 
absolute, evidence was offered by the Queen’s proctor, that a man giving the 
name and address of the petitioner had been living with a woman named, at a 
specified place and time since the decree nisi. Petitioner offered no evidence in 
rebuttal. Held, sufficient primd facie evidence of identity to warrant a dismissal 
of the petition. — Hulse v. Hulse et al., L. R. 2 P. & D. 357. 

8. Where a man is indicted and tried with others, his wife cannot testify for 
them any more than he can himself. — The Queen v. Thompson et al., L. R.1C. 
C. R. 377. 

4. An arbitrator may be a witness as to the proceedings before him up to the 
time he made his award, in a proceeding to enforce the same, but cannot be asked 
how the award was arrived at, or what items it included, or what meaning or 
effect he intended to be given to it. — The Duke of Buccleugh v. The Metropolitan 
Board of Works, L. R. 5 H. L. 418. 
See Conression ; Contract, 2; Leaacy, 12; Pracrice, 5-7; Raruway, 2; 
Unvve Inrivuence; W111, 2. 


Executor. —See Executor aNp ADMINISTRATOR. 


EXECUTOR AND ADMINISTRATOR. 
q An executor, as such, may mortgage property by power-of-sale mortgage to 
q a building society, wherein he takes ‘* advance” shares, for which he agrees to pay, 
with all fines for non-payments within a certain time, according to the rules of 
the society, such arrangement being made a part of the condition of the mort- 


| 

| 
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gage, and as part consideration for the loan. — Cruikshank v. Duffin, L. R. 18 
ConstTRUCTION, 3; PARTNERSHIP, 1; Wit, 5. 
Executory Contract. —See Contract, 1. 
— See Evipence, 1. 
EXtTENsION OF Patent. — See Lerrers-Patent, 1. 
Extrinsic Evipence. — See Lecacy, 1, 2; W111, 2. 
Farture or Trust. —See 6. 
Fre ry Street. — See Hicuway. 
Firm Name. —See PartNersuHip, 2. 
ForBEARANCE. — See Contract, 3. 
— See 
Foreign Court. —See Foreign JUDGMENT. 


ForeIGN JUDGMENT. 


A foreign judgment of a competent court may be impeached if there is error 
on the face of it, or if it is shown to have been obtained by fraud, or is opposed 
to natural justice; it cannot be enforced against those not parties to it, unless 
it be in rem.— Messina v. Petrococchino, L. R. 4 P. C. 144. 


FORFEITURE. 

1. A testatrix gave her husband an annuity for life, with discretion in the trus- 
tees to withhold it, and allow it to fall into the general fund if they saw fit, and 
with a proviso, also, that if the husband should become bankrupt, or do any acts 
which, if the annuity were his absolutely, would vest it in any other person, pay- 
ment of it should cease in the same manner as if he were dead. The testatrix 
knew that her husband was bankrupt at the time she made the will. Held, that 
the annuity fell into the general fund. — Trappes v. Meredith, L. R. 7 Ch. 248. 

2. A testator gave a fund to trustees to pay the income to R. ‘‘ so long as” 
he ‘‘ should not do any act to deprive” himself ‘‘ of the benefit thereof.” In 
that event the income was thenceforth to be paid to others. R. became bankrupt, 
and the trustees paid the income into court for several years ; R. finally assigned 
to the assignee in bankruptcy all the accumulated dividends and obtained his dis- 
charge. On a petition to have the accrued dividends paid to the assignee, and 
the future ones to himself, held, that there had been a forfeiture. — Jn re 
Parnham’s Trusts, L. R. 13 Eq. 413. 

8. A testator provided that the life-estate should be forfeited if the tenant for 
life should ‘* assign over, assure, mortgage,or in any manner incumber, or by any 
instrument in writing, parol agreement, or otherwise howsoever part from” the 
proceeds, Held, that a petition for arrangement under the Bankrupt Act by 
the tenant for life worked a forfeiture. — In re Amherst's Trusts, L. R. 13 Eq. 
464. 
See LanpLorp anp TENANT, 1. 


Fravups, Statute oF. —See StaTuTE oF Fravps. 
FraupULENT CONVEYANCE. — See StaTuTE oF Fravups, 2. 
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An English cargo was shipped on board a Prussian ship, under a charter-party 
and bill of lading, by which she was to proceed to Falmouth for orders to pro- 
ceed to any one safe port in Great Britain, or on the continent between Havre 
and Hamburgh, and there deliver the cargo. The ship reached Falmouth, July 
10th. The master there heard rumors of war between France and Germany. 
On the 11th, the consignee ordered him to proceed to Dunkirk to discharge, 
He arrived off Dunkirk on the night of the 16th, where a pilot boarded him, and 
told him war had been declared two days before. Thereupon he put back to The 
Downs, where he could learn nothing. On the 18th he was told by the German 
consul at Deal, where he went ashore, that war had been declared. He then tele- 
graphed the owners for orders, who forbade him to go to Dunkirk. On the 19th 
he put into Dover, the nearest port, and on that day war was declared. On the 
23d, the consignees ordered him to Dunkirk, and on his refusing to go, required 
him to deliver the cargo at Dover. This he refused to do unless his freight was 
paid. Held, that he had committed no improper deviation, and no breach of 
contract, and that freight must be paid. — Duncan v. Koster ** The Teutonia,” 
L. R. 4 P. C. 171. 

See AssiGNMENT OF 


Funp 1x Court. — See Souicrror, 4. 
Future Cuurcu.—See 4. 
GENERAL GUARANTEE. — See GUARANTEE. 
Gut ror Lire. — See Construction, 4. 
Girt or Resipug. — See Construction, 2. 
Girt To a Crass. — See Construction, 2. 


GUARANTEE, 

W. had overdrawn £3000 at his bank, and wished for more credit. The bank 
took as security a note for £2000 signed by W.’s father, a deposit of some title- 
deeds, and a guarantee under seal by the latter, whereby he agreed that the said 
deeds should remain,with the bank as security for the payment ‘‘ of all money 
due or to become due” from the son. Held, a continuing guarantee for all 
sums advanced to the son. Semble, that a general guarantee under seal can be 
terminated. — Burgess v. Eve, L. R. 13 Eq. 450. 


anp Warp. —See Cusropy or Cum. 
Herr-at-Law. — See PurcuasE-Money. 


Higuway. 


It is doubtful whether there is any presumption of law that an abuttor ona 
highway owns the fee ad medium filum vie. — Beckett v. The Corporation of 
Leeds, L. R. 7 Ch. 421. 


Horcnpor. 


J. devised and bequeathed real and personal estate to trustees for conversion 
after the death or marriage of his widow. The widow was to occupy his business 
premises, and use the property therein during her life, or till her marriage. 
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Trustees were to sell the ‘‘ personal trust property not invested,” and pay the 
widow the income of the proceeds during life or until marriage. They were further 
directed to hold the trust property in trust for the children living at the death or 
marriage of the widow, and their issue then living of children dying before that 
time, such issue to take ‘* according to the stocks, and not to the number of indi- 
viduals composing a class.” His real estate was to be considered converted at 
the time of his death. No child to whom testator had made an advance during 
his lifetime was to share in the trust property ‘* without bringing the portion so 
paid . . . into hotchpot.” A daughter died after testator, leaving issue. Held, 
that such issue could not be brought within the hotchpot provision. — Hewitt v. 
Jardine, L. R. 14 Eq. 58. 


Huspanp anp Wire. — See Bicamy; Evience, 3. 
Ipentity. — See EvipeEnce, 2. 
INALIENABLE EstaTE Tart. — See StatuTe oF LuwitaTions. 


INDICTMENT. 

By a statute it was provided that any one convicted of a certain crime “ after 
having been previously convicted of felony,” should suffer a certain punishment. 
Prisoner was proved to have been before convicted of felony, but the indictment 
failed so to state. Held, that the statute did not apply. Zhe Queen v. Willis, 
LR.1C. C. R. 363. 


InFant. —See Soxicrror, 3. 
InFant, Custopy or.— See Custopy or 


INFRINGEMENT OF Patent. —See Practice, 2. 


INJUNCTION. 


1. The court of chancery will not enjoin the Bank of England from requiring 
more evidence of a death than the court itself is in the habit of considering suffi- 
cient in similar cases. — Prosser v. Bank of England, L. R. 13 Eq. 611. 

2. The court will not enjoin the publication of an alleged libellous document, 
at least when it is reasonably certain that there is no malice. — Mulkern v. Ward, 
L. R. 13 Eq. 619. 

3. T. sold his rights in a manor to D. & F., who sold it to the Board of Works, 
for the purpose of converting it into a metropolitan common under the act giving 
the Board power to lay out commons. In the conveyance to D. & F. there was 
a stipulation, that if within five years the manor should not be used for a com- 
mon without buildings upon it, T. might repurchase what he had sold at a stated 
price. The Board proposed, in a petition to the Inclosure Commissioners, to lay 
out the common, and on one portion of it build houses, the rent of which would 
help pay the expenses. The commissioners drafted a scheme in conformity to 
the proposal of the Board. In order for this scheme to go into effect, it was 
necessary that it should go before Parliament. Held, that injunction would lie in 
favor of T. against the Board to prevent it from doing any thing contrary to the 
original stipulation between T. and D. & F. — Telford v. Metropolitan Board of 
Works, L. R. 13 Eq. 574. 


See PreroGativE or Crown; ScanpaLous Matrer. 
VOL. VII. 7 
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Insanity. — See 


INSURANCE. 


A. wrote to a mutual company for insurance, and agreed to be governed by 
the rules thereof. A policy duly stamped was issued to him, containing no allu- 
sion to the rules, and when that expired another like it issued. Held, that A. was 
bound by the rules. — Jn re Albert Average Association, L. R. 13 Eq. 529. 

See MorrGaGor Mor?rGaGEE; SALE. 

Intention. — See WILL, 2, 8. 
InrerEst. — See Winpine UP. 
InTERROGATORIES. — See PriviLeGe. 

Iron Mines. — See Surrace Lanps. 
Issue. — See Witt, 10. 

Jorst Tenant. —See Wit, 3. 

Jorst Triat. — See Evipence, 3. 
JUDGMENT. — See JUDGMENT. 
JuRE Coron2. — See PREROGATIVE OF CROWN. 


JURISDICTION, 
Under 24 Vict. ch. 10, § 13, which confers upon the Admiralty Court the 
same jurisdiction in suits for limitation of liability that courts of chancery 
possess under the Merchant Shipping Act of 1854, provided the vessel or her 


proceeds are under arrest, or sufficient bail has been given. Held, that a gross 
sum paid into court in lieu of bail, and less than the amount of the limited liability, 
was not sufficient to give jurisdiction under the statutes; and that a writ of pro- 
hibition might issue from the superior courts to the Court of Admiralty. — James 
v. The London & South Western Railway Company, L. R. 7 Ex. 187. 

See Bankruptcy, 1; Practice, 4; SatvaGeE, 2. 


Jury. —See Practice, 8. 


LANDLORD AND TENANT. 


1. In a lease from plaintiff to C., the latter covenanted not to allow a sale by 
auction on the premises, On non-payment of rent, or breach of covenants, there 
was a proviso for re-entry. C. mortgaged goods on the premises with power in 
the mortgagees, on breach of condition, to sell by auction on the premises. C. 
afterwards mortgaged the premises to defendant by a sub-lease, with provision 
that C. should remain in possession. He afterwards assigned all his property for 
the benefit of creditors. There was breach of condition in both mortgages, and 
the mortgagors of the goods sold the same by auction on the premises, with C.’s 
consent, but without that of plaintiff. In ejectment by the plaintiff he assigned 
as breaches the auction sale; and also failure to pay rent since the sale. A 
judge’s order directed a stay of proceedings on payment of the rent. The rent 
was refused by plaintiff, and it was paid into court. Held, that there was a for- 
feiture under the proviso not to allow an auction sale, notwithstanding C.’s 
assignment of his property; and that the claim of breach for non-payment of 


DIGEST OF THE ENGLISH LAW REPORTS. 99 


rent accruing subsequently, did not amount to a waiver of such forfeiture. — 
Toleman v. Portbury et al., L. R. 7 Q. B. (Ex. Ch.) 344. 

2. Statute of 4 Anne, ch. 16, § 10, protects tenants in respect of payments of 
rent made before notice of assignment of the reversion. L. demised premises to 
defendant for five years from July, 1864, at a rent of £55 per annum, payable 
quarterly; but paid down £170 as advance rent. L. subsequently mortgaged 
the premises to plaintiff. Afterwards B., claiming under a prior mortgage, com- 
menced an action of ejectment against defendant, but abandoned it. Whereupon 
plaintiff's attorney wrote to defendant, saying that B. had abandoned his suit, 
and demanding the rent then due. Held, that in spite of the advance on account 
of rent, the defendant was liable to plaintiff from the time of demand, which, 
under the circumstances, was suflicient notice under the statute. — Cook v. Guerra, 
L. R. 7 C. P. 132. 

3. Defendant in a conveyance to himself in fee covenanted for himself and his 
assigns, that the premises should not be used for a beer-shop. He subsequently 
leased the premises, and lessee covenanted not to carry on certain callings, not 
including that of selling beer, and defendant made a covenant for quiet enjoy- 
ment. Plaintiff, as assignor of this lease, opened a beer-shop on the premises, 
and defendant’s vendor got an injunction from the chancery court to restrain him 
from carrying on the trade of selling beer. In an action on the express or im- 
plied covenants in defendant's lease, held, that the covenant for quiet enjoyment 
did not guarantee to the tenant that he might use the premises for any purpose 
not mentioned in the restriction in the lease. — Bennett v. Atherton, L. R. 7 Q. B. 
(Ex. Ch.) 316. 

4. Plaintiff being an outgoing tenant, agreed with the incoming tenant for 
the value of certain things to be left on the place. It was the custom in such 
cases for the outgoing tenant and the landlord to make such an arrangement, the 
latter taking and paying for the things. The landlord informed the incoming 
tenant that rent was due from the outgoing tenant, and requested the former to 
pay the amount of valuation to him, the landlord, as was done. In an action by 
the outgoing tenant to recover that amount from the incoming tenant, held, that 
there must be nonsuit. — Strafford v. Gardner, L. R. 7 C. P. 242. 

See Bankruptcy, 3. 


LAWYER AND — See BarrisTER AND ApvocaTE; SoxiciTor, 1-3. 


Lease. —See Bankruptcy, 3; Lanptorp aNp Tenant, 3; STATUTE OF 
Fravps, 1. 


Leaacy. 


1. Testator left two codicils. In the first he gave certain legacies, to each of 
his servants a year’s wages, and to D. W. £2000. In the second he gave a less 
sum to three of the legatees named in the first codicil, a year’s wages ‘literally 
interpreted” to each of his servants, £2000 to a new legatee, W. E., and D. 
W. was not mentioned. In other respects the two codicils were alike. A let- 
ter from testator’s solicitor was offered at the probate, advising the testator to 
copy the first codicil. Held, that the legacies were cumulative, and the letter 
inadmissible. — Wilson v. O'Leary, L. R. 7 Ch. 448. 

2. Testator inter alia directed his trustees to pay £100 to his wife yearly 


q 

q 
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during her life, so long as she and his son E. should live together, * but if they 
should cease to reside together,” payment to cease. The widow and son lived 
together until his death. Held, that the payment did not cease at his death, 
— Sutcliffe v. Richardson, L. R. 13 Eq. 606. 

3. A testator gave power to his trustees to sell real and personal estate, if 
they should think fit, and out of the residue of his real and personal estate to 
pay certain legacies. Held, that from the four corners of the will, it was a case 


for payment of legacies out of both real and personal pro rata. — Allan v. Gott, 
L. R. 7 Ch, 439. 


See WiLL, 9. 


LeGat REPRESENTATIVE. —See ConstTrRUcTION, 3. 
LreGaTEer. — See W111, 6. 
Lessor AND Bankruptcy, 3. 
Letters. —See Practice, 4; Stature or Fraups, 1. 
LETTERS OF ADMINISTRATION. —See ADMINISTRATION. 


1, An American patented his invention in America, France, and England in 
the same year. The patent had run out in France, and was nearly out in 
America. Held, that it was not policy to renew it in England. — Jn re Winan’s 
Patent, L. R. 4 P. C. 93. 

2. On an application for an extension the judiciary committee required an intel- 
ligible statement of previous profits and losses on the patent to be filed, and 
without such statement refused to prolong the patent. Costs were awarded the 
Sond fide opponents of the petition in the lump. — Jn re Wield’s Patent, 4 P. C. 89. 


Lex Domicitu. —See 9. 
Lex Locr.—See W111, 9. 


or BurLper. 

The civil code of Lower Canada, art. 1686, provides that ‘ if a building perish 
in whole or in part within ten years from a defect in construction, or even from 
the unfavorable nature of the ground, the architect superintending the work and 
the builder are jointly and severally liable for the loss.” W., a builder, contracted 
prior to the passage of the code to build Christ Church Cathedral in Montreal, 
according to plans furnished by an architect, and upon a foundation laid by a 
previous contractor, and approved by an architect having charge of the work. 
Before the cathedral was finished the tower sank and damaged the building. 
The sinking was caused by defects in the nature of the soil under the foundation. 


Held, that the builder was responsible for the sinking, and the damage it caused. 
— Wardle v. Bethune, L. R. 4 P. C. 33. 


LisBILiTy OF SHAREHOLDER. —See Company, 2. 
License. —See ConsTrRUCTION OF STATUTE, 2. 


Lien. 
The owner of land taken by a railway under the Lands Clauses Act has no lien 
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on the land for the costs of the award by which the price to be paid was fixed. 
— Ferrers v. Stafford & Uttoxeter Railway Company, L. R. 13 Eq. 524. 
See ASSIGNMENT OF Freicat; AvucTION; Maritime Lien, 1, 2; Souici- 
Tor, 1-4. 
Lrre-Estate. — See Estate ror Lire. 

Lire Insurance. —See MortGacor Mortcacee. 
Loutations, Statute or.—See oF LimiTATIONs. 
Limitep ADMINISTRATION. —See ADMINISTRATION, 2. 

Loutep Liasiity. —See Company, 2; JURISDICTION. 

Loan. — See Company, 4. 

Lorps or THE TrEasury.— See Manpamvs. 


Lunatic. 


G. became insane in France, and a curator bonis was appointed by the court 
there. A sum of money to which G. was entitled was paid into the English 
court under the Trustees Relief Act. The French curator bonis applied for this 
fund. Held, that the court had discretion, and would order payment of the in- 
come merely. — In re Garnier, L. R. 13 Eq. 532. 


Manomepan ReExicion. — See Custopy or CuHILp. 
Mata Praxis. — See BarrIsTER AND ADVOCATE. 
ManacGer. — See PartNersuHip, 2. 


Manpamvs. 


The Annual Appropriation Act set apart a portion of the money granted to 
the Queen to the payment of costs of ‘* prosecutions, hitherto paid out of county 
rates.” Costs of certain prosecutions were duly taxed and paid by the county 
treasurer, who sent the bill with his vouchers to the lords of the treasury. They 
returned the bills in part disallowed. A rule nisi for a mandamus to the lords 
of the treasury, commanding them to pay the said sums to the persons entitled 
having been obtained, held, that there was no such relation between the lords 
of the treasury as servants to the crown, and the payees of the money as would 
sustain mandamus, though the lords had erred in not paying the bills without 
questioning their correctness. — The Queen v. The Lords Commissioners of the 
Treasury, L. R. 7 Q. B. 387. 


Maritime Lien. 

By the law of England the Admiralty Court never had jurisdiction in a suit 
for necessaries supplied to a ship, and necessaries so supplied never created a 
maritime lien. Statute 24 Vict. ch. 10, § 5, does not create such lien, and a prior 
mortgagee is entitled in the payment of his claim to precedence over persons who 
have supplied the ship with necessaries. — Johnson et al. v. Black ** The Two 
Ellens,” L. R. 4 P. C. 161. 

2. A master who was also part owner claimed priority in payment of his wages 
over the claim of material-men whom he had ordered necessaries of. Held, that 
the material-men had priority. — The Jenny Lind, L. R. 3 Ad. & Ec. 529. 
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Market Touts. 


- An act of Parliament authorized tolls for the admission of cattle into the 
limits of a market for the purpose of sale. Another section authorized tolls for 
cattle occupying stalls or pens within the market. Held, in conformity to an 
ancient distinction, that the tolls for admission, or market tolls, could not be taken 
into account in estimating the value of the land for the poor rates assessment. — 
The Queen on the Prosecution of the Overseers of Wolverhampton v. Casswell, 
L. R. 7 Q. B. 328. 


Marriace.—See Bicamy. 
MarriuGe Serrtement. —See Construction, 3; Dest. 
Marriep Woman. —See Evivence, 3; Municipat Exection. 
Marriep Woman’s Prorerty Act. — See Municipat ELection. 
Assets. —See WILL, 9. 

Master anp Servant.—See anp Balter. 
Master’s WaGes. — See Maritime Lien, 2. 
MAatTertAt-MEN. — See Maritime Lien, 2. 
Matrooniat Surr.—See Divorce, 2. 
Mispescrirtion. — See DiscripTio PERSONARUM. 
Missornper. — See PLEADING, 2. 
Mistake. — See VENDOR AND PuRCHASER, 1. 


MortGace. 

B. and H., mortgagees in possession, having a power-of-sale mortgage, filed a 
bill for foreclosure, and notified the parties interested of the hearing thereon. 
They then filed a petition in the matter of 25 & 26 Vict. 108, for leave to sell 
the surface lands apart from the mines. Granted. — In re Wilkinson’s Mortgaged 
Estates, L. R. 13 Eq. 634. 

See AssIGNMENT OF FreIGHT; EXECUTOR AND ADMINISTRATOR; Lanp- 
LORD AND TENANT, 2; Power or Sate; VENDOR AND PuRCHASER, 2. 


MortGaGor aND MortGaGer. 
A holder of a policy on his own life, mortgaged it, and then became bankrupt, 
but continued to pay the premiums until his death. Held, that the premiums so , 

paid should be deducted from the policy-moneys in favor of mortgagor’s repre- 
sentatives as being in the nature of salvage-moneys. — Shearman v. British Em- 
pire Mutual Life Assurance Company, L. R. 14 Eq. 4. 
Mortmarn Acts. —See 4. 
Mou tirariousness. —See PLEADING, 2. 


Monicrpat EvEction. 

Married women cannot vote at municipal elections under 32 & 33 Vict. ch. 55, 
§ 9, which provides, that in the Municipal Corporation Act the phrases indicating 
the male sex shall embrace persons of the female sex, for all purposes of voting 
provided for in that act; and the Married Woman’s Property Act, 33 & 34 
Vict. ch. 93, confers no political rights, by implication or otherwise. — The Queen 
v. Harrald, L. RB. 7 Q. B. 361. 
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Mutuat Company. — See INsuRANCE. 
Necessaries. —See Maritime Lien, 1, 2; Soricrror, 4. 


NEGLIGENCE. — See CoLuision; PartNnersuir, 2; ProximaTe aNp REMOTE 
Cause. 


Next Frrenp. — See Souiciror, 3. 
Next or Kix. — See ADMINISTRATION, 1; ConsTRUCTION, 3. 
Nongornver. — See PLeapInG, 2. 


Notice. — See ConpiTION PrecepDENT; LANDLORD AND TENANT, 2; VENDOR 
AND PurcHASER, 2. 


Notice to Treat. — See Ramway, 2. 


OxsscenE PUBLICATION. 


One George Mackay was tried for selling under the direction of a religious 
society a book called ‘* The Confessional Unmasked,” consisting of extracts from 
Roman Catholic theologians and divines. The book was condemned as immoral 
and obscene. The society then published a ‘* Trial of George Mackay,” in which 
said book, somewhat expurgated, but still offensive, was set forth as part of the 
proceedings. Held, that the publication was not privileged from being part of a 
judicial trial, and that the new issue should be suppressed. — Steele v. Brannan, 
L.R. 7 C. P. 261. 

Onvs Propanpi.— See Practice, 6. 
Orver or INspection.— See Practice, 3. 
Papers 1N Surt.—See Soriciror, 1. 
Parent anp Cuitp.—See Unpve INFLUENCE, 
Paro, Eviwence. — See Contract, 2. 
Parties. — See PLEADING, 2. 
Partner. —See ParTNERSHuIP, 1. 


PARTNERSHIP. 


1. A., B., & C. were partners under articles which provided that, upon the 
death of one partner, the others should continue the business, and pay a portion 
of the profits to the representatives of the deceased. There was no capital in 
the firm, except about £100 worth of office furniture. After the death of A. his 
executors continued to receive a share of the profits, and to demand account of 
the business. Held, that they were not liable as partners. — Holme v. Hammond 
eal., L. R. 7 Ex. 218. 

2. A manager of a partnership business agreed to act in the discharge of his 
functions ‘‘ without infringing the copartnery rights of” a certain partner. Trus- 
tees representing three-fourths of the property authorized the manager to sign 
the partnership name. Held, that he must have the consent of the remaining 
partners whose rights he had agreed not to infringe. It is acting in excess of a 
general manager's legitimate powers to increase the wages of employés, or to 
substitute new and expensive machinery, and negligence in him to deposit large 
sums of cash in banks, or to sign blank checks for clerks to fill up. — Beveridge 
v. Beveridge, L. R. 2H. L. (Se.) 183. 

See 1. 
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PartNersuip Books. 


A defendant in a personal suit cannot be required to produce the books of a 
firm to which he belongs, without the consent of his partners. — Hodley v. Mc- 
Dougall, L. R. 7 Ch. 312. 


Patent. — See Lerrers-PatTEnt, 1, 2; Practice, 2. 
into Court. — See JurisDIcTION. 
PeriopicaL Payment. —See Construction or Statute, 2. 
PERFORMANCE. — See Contract, 3. 
Perretuities, STATUTE oF. —See STATUTE OF PERPETUITIES. 
Personat Estate. — See Lecacy, 3; W111, 1, 9. 

To Jurispicrion. —See Practice, 4. 


PLEADING. 


1. A bill to dissolve partnership, and for accounts, set forth a deed which showed 
that a certain sum had been put in by defendant. The bill said the sum named 
in the deed was incorrect, but did not pray that the accounts concerning it might 
be opened. Defendant said in his answer, that the accounts were looked upon 
as settled at the time of the deed, on the basis there set forth, and refused 
to give the items in reply to interrogatories. Held, that defendant need not 
demur under the circumstances, but might include all his defence in the answer. — 
Wier v. Tucker, L. R. 14 Eq. 25. 

2. Bill filed by plaintiffs in behalf of themselves and all other owners and 
occupiers of land, other than waste land within the forest of E., except such 
owners and occupiers as were made defendants, the lords of menors within the 
forest, persons claiming waste lands which they had enclosed, the attorney-gen- 
eral, and all others interested. Plaintiffs set forth that they were owners and 
occupiers within the limits of the forest, that the crown had reserved rights 
therein, to which the rights of the manors were subject, that the forest courts had 
had jurisdiction immemorially, and that by the forest laws owners and occupiers 
had enjoyed common of pasture, appendant and appurtenant, in said waste lands 
from time immemorial. An injunction to restrain defendants from inclosing said 
waste lands was prayed, together with a general declaration of rights. Held, on 
demurrer, that there was equity in the bill, as being a claim for a general right 
against several persons claiming particular rights, that there was no misjoinder 

of owners and occupiers, that the bill was not multifarious, and that the joinder 
of ‘‘ others interested,” either as plaintiffs or defendants, was not essential. — 
Commissioners of Sewers of the City of London v. Glasse, L. R. 7 Ch. 456. 

See InpicrMENT; Practice, 4; Srarure or Fraups, 2. 


Pouicy. — See INsuRANCE. 
Poricy Monrys.— See MortGacor anp MortTGaGee. 
Poor Rates. — See Market Torts; Surrace Lanps. 
Power or Anticipation. —See Estate ror Lire. 
Power or Direcrors.—Sece Uttra Vires. 
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Power or Sate. 


D. mortgaged an estate to I., with power of sale. I., after the mortgage became 
due, assigned it to K. and R. In this assignment the deed from D. was recited, 
and there was added: ‘‘ but the said power has not been, and is not intended to 
be exercised.” The recitals set forth also that K. and R. were to pay the mort- 
gage on receiving an assignment of the security. I., at the request of D., assigned 
and confirmed to K. and R. the money due on the mortgage, and “all powers 
. . . for recovering the same . . . and every covenant and security therein . . . 
contained.” I. also conveyed to K. and R. in mortgage with a new stipulation, as 
to time of payment of the debt, and with power of sale on default. D. confirmed 
this latter deed. Held, that the power of sale in the original mortgage from D. 
to I. was not lost by the subsequent assignments, and new covenants and recitals. 
— Boyd v. Petrie, L. R. 7 Ch. 583. 

See Executor aNnp ADMINISTRATOR; MorTGAGE. 


PRAcTICcE. 


1. In an action against a foreign ship the precipe laid the damages at £500, for 
which the owners gave bail. Judgment was given for £452 2s. 8d., with £432 
10s. 3d. costs. Defendants paid the £500, and refused to pay more. The court 
ordered a writ to issue for the seizure of the ship, for payment of the balance. — 
The Freedom, L. R. 3 Ad. & Ec. 495. 

2. In a suit for infringement plaintiffs obtained a verdict, and an order for an 
account of profits. Defendants appealed from the verdict, and on the hearing 
to take an account of profits refused to produce their books. Ordered, that the 
books be produced without awaiting the determination of the appeal. — Saxby e@ 
al. v. Easterbrook et als., L. R. 7 Ex. 207. 

3. In an action against ship agents for damages for having been induced to 
take passage in an unseaworthy vessel, inspection of certain letters alleged to 
have been written by plaintiffs’ fellow-passengers to defendants, complaining of 
the condition of the vessel ; and of letters of the master and agents, written after 
the complaints, were asked for, on the ground that they contained information 
necessary to the cross-examination of witnesses of defendants. Held, no ground 
for inspection. — Richards v. Gellatly et al., L. R. 7 C. B. 127. 

4. The respondent in a divorce suit pleaded want of jurisdiction, and delayed 
filing an answer on the merits during the pendency of the hearing on said plea. 
Held, that she should have pleaded the facts as to jurisdiction in her answer on 
the merits, and filed her answer within the proper time. —Wilson v. Wilson et al., 
L.R. 2 P. & D. 341. 

5. Two of testator’s three executors were, with others, his partners in business, 
where part of his property remained for some time after his decease. On a bill 
for an account of administration, held, that the books of the firm must be pro- 
duced. — Vyse v. Foster, L. R. 13 Eq. 602. 

6. In the high court of admiralty proctors need do no more than state the 
names Of the parties for whom they appear, unless ordered to produce their 
proxies by the court, and the burden of establishing the invalidity of a proxy 
is on the party questioning it; and the vice-admiralty court should order a 
stay of proceedings until the question of the invalidity of the proxy is deter- 
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mined. — Harvey et al. v. The Owners of the Screw Steamship Euxme, L R. 
4P.c.8 

7. A suit in rem, by the owners of ship A., was brought against ship B., in 
consequence of a collision, Afterwards a suit in rem against ship B. was brought 
by the owners of the cargo on ship A. Held, that an application for permission 
to use, in the second suit, the evidence adduced in the first could not be granted 
without the consent of the defendants. — The Demetrius, L. R. 3 Ad. & Ec. 
523. 

8. A view may be allowed the jury after the summing up of the judge. ~ The 
Queen v. Martin et al., L. R. 1 C. C. R. 378. 

See Eviwence, 1, 2; Lerrers-Patent, 3; MortGaGe; Soxiciror, 4. 


PRECEDENT ConpiTIon. — See CONDITION PRECEDENT. 
Premium.—See MortGaGor AND MORTGAGEE. 
PREPAYMENT OF REnNtT.— See LANDLORD aND TENANT, 2. 


PREROGATIVE OF CROWN. 

An action of trespass was begun by the copyholder and terre-tenant of lands, in 
respect of which the Queen as lady of the manor had granted a license to enter 
and dig for minerals, against the licensees. The Queen, by her attorney-general, 
filed a bill on the equity side, asking that the action at law might be restrained. 
Held, that the Queen, being interested in the proceedings, had a right, jure coro- 
ne, to be a party thereto; and therefore equity had jurisdiction, and the in- 
junction must go. — Attorney-General, et al. v. Barker et al., L. R. 7 Ex. 177. 

Presumption. —See Hicuway. 
Prota Proor.— See Evinence, 2. 
PRINCIPAL AND AGENT. — See Contract, 4. 
Principat anp Surety. — See Winpixe Up. 
Priority. —See AssIGNMENT OF FreigutT; Maritime Lien; So.iciror, 4. 


PRIVILEGE. 

A defendant declined to give certain information obtained from letters of his 
partner, although the letters were sent to him, for him to make use of in his de- 
fence. Held, that he was privileged with respect to the information contained 
in the letters. — Phillips v. Routh, L. R. 7 C. P. 287. 

See OssceNE PuBLICATION. 

Prize. — See ConstrucTION oF StTaTUuTE, 1. 
Propate. —See ADMINISTRATION, 1, 2; WUILL, 8. 
Amy. —See Souiciror, 3. 

Propuction or Documents. — See Partnersuipe Books, 
PROFESSIONAL ApvIcE. — See UNDUE INFLUENCE. 
PROFESSIONAL Misconpuct. —See BARRISTER AND ADVOCATE. 
Prorits. — See PartNERsHIP, 1. 

Prouiwition, Writ or. —See JURISDICTION. 

Proor. — See Evipence, 2; Ixsunction, 1; Practice, 6. 
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Proor or CLam. 

By the custom of Cornwall, a shareholder in a mine conducted on the cash- 
book plan, upon giving up his shares and paying calls, is entitled to his share of 
the stock and plant. A year after P., a shareholder in a Cornish mine, had re- 
linquished his shares as above, without being paid his share in the stock and 
plant, the company was wound up. Held, that P. might prove a claim for his 


share of the stock and plant, as a creditor.— In re Prosper United Minie Com- 
pany, L. R. 7 Ch. 286. 


See Bankruptcy, 2. 
Proor or Deatu.—See Ingunction, 1. 
PROVISION FOR CHILDREN. — See Dest. 
Proxies. — See Practice, 6. 


PROXIMATE AND REMOTE Cause. 

Defendants were negligent in allowing their vessel to strike on a bank: she was 
driven thence against the plaintiff’s sea-wall, as was inevitable, after she had once 
struck the bank. Held, that defendants were liable. — Romney Marsh v. Trinity 
House, L. R. 7 Ex. 247; s. c. L. R. 5 Ex. 204. 

See Damaces, 1. 


Pusuic Sarety.— See or Bumper. 
PunisHMENT. — See INDICTMENT. 


PurcnasE-Money. 
H. agreed to purchase real estate, and died before the purchase was com- 


pleted, and the vendor neglected to enforce specific performance. Held, that the 
heir-at-law of H. was entitled to the purchase-money. — Hudson v. Cook, L. R. 
13 Eq. 417. 

Quantum OF Proor. —See InguncTION, 1. 


Quiet ENJOYMENT. — See Lanpiorp anp TENANT, 3. 


Rattway. 


1. A railway company covenanted with parties who built refreshment saloons 
along the line, that all trains, ‘‘except .. . those not under the control of the 
company,” should stop ten minutes at a certain station. The post-office depart- 
ment required the company to run a mail train, stopping five minutes at said 
station. Held, in an action on the covenant, that such train was ‘‘ not under the 
control of the company.” — Phillips v. Great Western Railway Company, L. R. 
7 Ch. 409. 

2. Plaintiff agreed with defendant company to sell it eleven acres of land, 
from a tract containing two hundred acres, at an agreed price ; and it was further 
stipulated, that if the company wanted more land, it should pay at the rate of 
£100 per acre for it. The agreement was to be supplemental to the Lands 
Clauses Acts. The company took the eleven acres, and before the expiration of 
the power to take land given under its acts, it gave notice to treat for three acres 
without mentioning the agreement. Subsequently the company abandoned its 
proposal to treat, and claimed under the agreement. The engineer testified 
that the three acres were needed for the business of the road. Held, that the 
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company could take only a necessary quantity under the agreement, that 1t was 
not estopped from asserting the agreement by its notice to treat, that the engin- 
eer’s word was primd facie evidence of what quantity of land the road needed; 
and that it should have the three acres at £100.— Kemp v. South-eastern Rail- 
way Company, L. R. 7 Ch. 364. 

See ConpiT10on PrecepEeNnt; Lien. 


Ratapiiry. — See Surrace Lanps. 

Reat Estate. — See Lecacy, 3; Wut, 9. 
Reatty anp Personatty. — See Legacy, 3. 
ResuttaL. — See Evmence, 2. 
Recrrats. — See Power or Sate. 
Rereree. —See Evipence, 4. 

ReEuicion or FatHer. See Custopy or 
Remorteness. — See: W111, 10. 

RENEWAL OF Patent. —See Letrers-Patent, 2. 
Rent. —See Auction; LanpLorp anp TENANT, 2, 4. 
Resipuary —See 6. 
ResTRAINT OF Princes. — See Contract, 1. 
RESTRICTION AS TO ParticuLaR TrapE.— See LANDLORD AND TENANT, 3. 
Resvuttine Trust.—See Statute oF Fraups, 2. 
Risk. —See Sate. 

Rue rm Case.—See Trustee, 2. 
Saminc Ruies. — See 2. 

Vesset.—See Co usion, 2. 


Satz. 


Plaintiffs according to their custom sold defendant sugar on these terms: 
‘Prompt at one month; goods at seller’s risk for two months.” ‘* Prompt” 
meant on the Saturday after the expiration of one month. The sugar was in 
** fillings,” i. e., separate lots finished on different days, each filling consisting of 
about 300 ‘tytlers” or loaves. The sugar was to remain in the seller's ware- 
house two months, unless the buyer wished it sooner, in which case he sent 
orders for so much as he wished, and if it was not all delivered on the ‘* prompt” 
day, an approximate sum was paid, and afterwards the remaining sugar was 
weighed to ascertain the balance due. Plaintiffs had floating policies of insur- 
ance on their stock, including goods in the warehouse ‘sold and paid for, but 
not removed.” Defendant had nothing to do with this insurance. More 
than two months after a sale of four fillings to defendant, part of which he had 
removed and paid for, leaving an unascertained balance to be weighed and re- 
moved, a fire consumed the warehouse and its contents. eld, that the loss fell 
on the buyer, and that he had no claim for any insurance. Cocxsurn, C. J., 
thought the property in the goods, though they were undelivered, had passed. — 
Martineau et al. v. Kitching, L. R. 7 Q. B. 436. 

See Auction. 
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SavaGeE. 

1. The charterer, under a charter-party, bore all the expenses incidental to 
running the vessel, paid the wages of the crew, and was bound to repair the ves- 
sel if damaged. Held, that as between him and the owner he was entitled to sal- 
vage reward. — The Scout, L. R. 3 Ad. & Ec. 512. 

2. Under the Admiralty Jurisdiction Act of 1868 (31 & 82 Vict. ch. 71, § 9), 
the admiralty court has jurisdiction over salvage cases where the value of the 
property saved does not exceed £1000.— The Empress, L. R. 3 Ad. & Ec. 
502 


See MorTGaGoR aND MORTGAGEE. 


ScanpaLous MATTER. 

The statement that defendant is dealing with the shares which are the subject 
of controversy, for the purpose of ‘‘ rigging the market,” that is, creating a 
fictitious value to them by pretended sales and purchases, is irrelevant, and 
hence scandalous in a bill which set forth that plaintiff was entitled to the shares, 
and that they had been placed in defendant’s hands to dispose of as he should 
think fit, and praying for an injunction to restrain defendant from selling the 
same until plaintiff should be secured. — Rubery v. Grant, L. R. 13 Eq. 443. 


—See GUARANTEE. 
SEPARATION DEED. —See CovENANT. 
SERVANT OF THE Crown. —See Manpamus, 


SETTLEMENT. 

P., a spendthrift, upon the suggestion of trustees made over a part of his 
property to them, with power to invest the fund and pay the income to him or 
any child of his, during his life, and at his death to hold the fund in trust for any 
widow during her life, according to his appointment, and subject to her right, 
in trust for his child, if he had any, as he should appoint, and in default of ap- 
pointment to any child who should attain twenty-one, and failing such child in 
trust for a cousin’s children, Held, that the settlement was not so unreasonable 
that the settlor could set it aside. — Phillips v. Mullings, L. R. 7 Ch. 244. 


SHareE in Prorits. — See PartNersHrP, 1. 
SHAREHOLDER. — See Company, 2, 4. 
SHELLEY’s Case, RuLE 1x. —See Trvus TEs, 2. 
Surpment. — See 4. 
SiGNATURE OF Firm Name.— See PaRTNERSHIP. 


Soxicrror. 

1. A client neglected to furnish funds for costs on application of his solicitor, 
and the latter declined to go on. Client thereupon obtained other solicitors, 
who applied to the former solicitor for the papers in the suit, agreeing to return 
them without prejudice to his lien for charges. Held, that the papers must be 
given up. — Robins v. Goldingham, L. R. 13 Eq. 440. 

2. A solicitor employed in a special case by a company required security for 
costs, and the company gave him a charge on debts due it. There was a direc- 
tory clause in the Company’s Act that such charges should be registered. Held, 
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that the solicitor had no lien, as it was his business to see that the directions of 
the act were carried out.— Jn re Patent Bread Machinery Company, L. R.7 
Ch. 289. 

3. In 1863 a bill was filed in a friendly suit by the next friend of a minor 
beneficiary under a will, asking that a guardian be appointed for said minor and 
his brothers and sisters, for an order for allowance for maintenance and educa- 
tion, for proper accounts, and for a receiver of the income under said will. Ac- 
tion was taken on all these points, and one J. acted as solicitor, being employed 
by said next friend. In 1866, J. died. In 1867 said minor came of age, and 
soon after sold the real estate which had come to him under said will. In 1868 
he had the receiver discharged, and changed his solicitors. The executrix of J. 
petitioned for a declaration that the real estate was subject to a lien for J.’s 
charges as solicitor on the ground that it was properly ‘* preserved ” by his skill, 
Held, that the proceedings were necessary, the solicitor duly employed, the 
action taken, ratified by said minor coming of age, and that the lien was good. — 
Baile v. Baile, L. R. 13 Eq. 497. 

4. A solicitor incurred costs in successfully defending a vessel in a suit against 
her. Afterwards various suits for necessaries were brought against the vessel, 
judgment was given against her, and the judge ordered her sold, and the pro- 
ceeds brought into court. Some of the charges were for necessaries supplied 
before the institution of the first suit, and some after that time. On motion of 
the solicitor in the first suit it was held that he was entitled to his costs out of the 
proceeds of the vessel in priority to all claims for necessaries supplied after the 


institution of that suit, but not to claims for necessaries supplied before that date. 
— The Heinrich, L. R. 3 Ad. & Ec. 505. 
See Unpve INFLUENCE. 


SoverEIGN. — See PreroGativg or Crown. 
Speciric PERFORMANCE. —See CovENANT. 
See SETTLEMENT. 
Stamp Act. — See Construction or Stature, 2. 


Statute, Construction or.—See ConstrucTION or STATUTE. 


or Fraups. 


1. D. had a verbal agreement with P. for the lease of a house for seven years. 
Afterwards D. wrote to P., stating certain conditions upon which he would take 
the house. P. replied, not agreeing to all the conditions. D. ultimately refused 
to take the house, and P. brought a bill for specific performance. Held, that the 
transaction was within the statute of frauds. — Nesham v. Selby, L. R. 7 Ch. 
406. 

2. Plaintiff conveyed an estate to defendant by what purported to be an abso- 
lute deed. No money however was paid, and plaintiff denied that the convey- 
ance was in trust. Defendant claimed that plaintiff made the conveyance through 
fear of creditors, and that he was to account for the rents until he paid the pur- 
chase-money or reconveyed the estate, and he set up the statute of frauds. Held, 
that if defendant chose to rely on ‘* his own scoundrelism,” he must aver it more 
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distinctly, that the statute did not apply to protect fraud, that there was a re- 
sulting trust, and defendant must reconvey. — Haigh v. Kaye, L. R. 7 Ch. 469. 
See Contract, 2. 


Srature or Lrirations. 

By a private act of 2 & 3 Ph. & M. ch. 23, estates were given to N. and others 
successively in tail male. On failure of all other limitations there was a final 
limitation to the crown. There was also a provision that no “act . . . thereafter 

. suffered” by any of the persons named, ‘ or by any of the heirs male of 
their several bodies . . . should . . . put from entry . . . any of the heirs in 
tail,” or the crown. In 1781 a lease of said lands was made by the tenant in 
tail. Since the expiration of the lease in 1832, more than twenty years ago, 
defendant, and those whom he claimed through, had held the lands adversely. 
In an action by the heir in tail male, held (BraMweELL, B., dissentiente), that 
plaintiff was not barred by the statute of limitations of 3 & 4 Wm. IV. ch. 27, 
under which a lapse of twenty years after a tenant in tail is dispossessed and 
has a right of entry, is a good defence in ejectment. — Earl of Abergavenny v. 
Brace, L. R. 7 Ex. 145. 

Stature oF Perretuities. — See WILL, 10. 
Sreamsuip. — See Coruision, 1, 2. 
Street. — See Hicuway. 
Surety. — See UP. 


Surrace Lanps. 


The owner of iron-mines rented the surface land over and around the mines, 
and in working the mine placed machinery and buildings thereon. By law, the 
mines were not ratable. Ordinary surface lands were. Held, that the surface 
land over the mines was subject to the poor rate, though occupied in connection 
with the mines, and though it would be of no value without the mines. — Guest 
v. The Overseers of East Dean, L. R. 7 Q. B. 334. 


SURRENDER OF Lease. — See Bankruptcy, 2. 
TaxinG Costs. — See Manpamus. 


TENANT IN Common. 

A tenant in common of a farm entered on the land, put a lock on the entrance 
gate, cut the grass, made it into hay, and carried the hay away. Held, that the 
co-tenant could maintain neither trespass nor trover. — Jacobs v. Seward, L. R. 
5H. L. 464. 

TENDER. 

Defendants gave notice that they had tendered in court a certain sum without 
costs of suit, but did not state the grounds upon which they claimed that plaintiff 
was not entitled to costs. Held, a bad tender. — The Thracian, L. R. 3 Ad. & 
Ec. 504. 

Termist. — See Common Carrier. 
TESTAMENTARY INTENTION. — See WIL, 2. 
Tocurer. — See Divorce, 1. 
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TraDrE-Mark. 


R. J. had a secret preparation which he called “ R, J.’s Horse-Blister.” R, 
J. J. learned the secret in the course of his employment, and after the death of 
R. J. began to manufacture what he called ‘* R. J.’s Horse-Blister.” Held, that 
be might do so, but could be enjoined from saying in his advertisements that the 
manufacture of R. J.’s regular successors was spurious, or that his own was the 
“ only genuine.” — James v. James, L. R. 13 Eq. 421. 


TRANSFER OF SHares.— See Company, 3; Descriprio PersoNaRUM. 
Trespass. —See Tenant 1n Common. 
Trover. —See Tenant 1n Common. 


Trust. 


A testator after making certain bequests, and disposing of the residue of his 
estate, continued : ** I further willand desire that my executor do pay the trustees 
of” a charity ‘* a further sum of £1000 . . . for the following use, that is, to pay 
the required amount ” to keep his gravestone in repair, ‘* yearly if required, and 
to” give the balance to the said charity as he directed. Held, that though the 
sum needed for such repairs was uncertain, the gift to the charity was good, 
and the trust to make the repairs honorary merely. — Hunter vy. Bullock, L. R. 
14 Eq. 45. 


See Construction, 1; Equity; Stature or Fraups, 2; W111, 4. 


Trust For SALE. 


Two tenants in common of freehold hereditaments conveyed to plaintiff in 
trust to sell or exchange for other real estate, and hold the proceeds to their 
use. Subsequently L. and S. made an agreement reciting the deed to plaintiff, 
and directing that plaintiff should allot the hereditaments enumerated in the first 
schedule annexed thereto to L. as his part, and those in the second schedule to S. 
for her part, and that plaintiff should continue to stand possessed of the property 
as trustee. In both instruments it was provided that the interest of S. should be 
held to her sole and separate use. S. married an alien, and died leaving a will, 
in which she gave her husband, inter alia, a life-interest in ‘‘all my landed 
property,” describing the foregoing hereditaments. In a bill filed to carry out 
the trusts raised by the two deeds mentioned, held, that the second agreement 
put an end to the trust for sale, and the property must still be considered real 
estate; but even if the trust for sale still existed, S. by her will had elected 
to consider it real estate, and therefore the husband, being an alien, could not 
take under the will, the Naturalization Act of 1870 not being retrospective. — 
Sharp v. St. Sauveur, L. R. 7 Ch. 343. 


TRUSTEE. 


1. Trustees under a marriage settlement were authorized to invest in such 
real or personal securities as they should think fit. On a legal separation taking 
place, the trustees applied for directions as to a note of hand for the sum of 
£2500, given by the wife to the husband before marriage. Held, that it might 
remain, on the husband's giving bonds for that amount with interest at five per 
cent. — Pickard y. Anderson, L. R. 13 Eq. 608. 
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2. Conveyance to B., his heirs and assigns, to the use of C. for life, then to 
the use of B., his heirs and assigns, upon trust to pay the income to M. for her 
life, and at her death B. to stand seised to such uses as M. should appoint, and 
in default of appointment, to the use of the heirs and assigns of M. for ever. 
Held, that the legal estate in fee was in B., and the equitable estate in fee was, 
by virtue of the rule in Shelley’s case, in M. liter in case of a will. — Cooper 
vy. Kynock, L. R. 7 Ch. 398. 

3. A trustee reconveyed property of which he had a mortgage to the mortga- 
gor, and appropriated the money to his own use. The mortgagor mortgaged the 
property to other parties, the trustee assisting him to conceal both the first 
mortgage and the conveyance back. Held, that the cestuis que trust had no pri- 
ority over the second mortgagees. The same trustee took a conveyance in fee 
from his mortgagor, and, suppressing the mortgage, made an abstract of title 
ending in himself, which was acceptable to the conveyancing counsel of the chan- 
cery court, and mortgaged the property to other trustees. Held, that having 
no notice they took a good legal title. — Pilcher v. Rawlins, L. R. 7 Ch. 260. 

4. Trustees held property in trust for E., wife of W., during his life, and on 
her death, for W., and on his ‘death, for such as she should appoint, and in de- 
fault of appointment, for W., his executors and assigns. E. by will directed that 
W. should receive the income for life, subject to some annuities. One half of 
the principal she gave to W., and the other half she gave in legacies to be paid 
at his death. She made him executor. Held, that the trustees were justified in 
paying over the whole of the fund to W. at once. — Hayes v. Oatley, L. R. 14 
Eq. 1. 


See Bankruptcy, 3; Forreirure, 1; 4. 


Vines. 

The directors of the N. Company (limited), were empowered ‘‘ to enter into, 
alter, rescind, or abandon contracts in such manner as they should think fit.” 
Held, that they acted within their powers in releasing their secretary, in consid- 
eration of his resigning his office, from an engagement to take 150 shares. — Jn 
re Nanteos Consol Company, L. R. 13 Eq. 437. 


Umptre. — See EvipEnce, 4. 
Unavutuorizep Loan. — See Equity. 


Unpvux INrivence. 

A father had a life-interest in certain property, reversion to his son. Part of 
the property came from the father’s ancestor, and part from the mother’s. The 
son, who lived with his father and step-mother, had a large income of his own. 
When twenty-one years old the son, without professional advice, made a deed 
giving his step-mother and her daughter the reversion in all of said reversionary 
property, and also giving the father a power to appoint as to that part coming 
from grantor’s mother’s side, to any third wife. The son lived five years more 
with his father, during which time he spoke, when in a passion, of setting the 
deed aside. He afterwards had solicitors, and the question of setting the deed 
aside was discussed with them, but the bill to set aside was not brought until 
nine years after he left his father’s house. Held, that the circumstances and the 
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nature of the deed were evidence enough of undue influence, but as, through the 
unreasonable delay in bringing the bill the step-mother and her daughter had 
reasonably expected to come into the income, only the power in the father to 
appoint to a third wife should be set aside. — Turner vy. Collins, L. R. 7 Ch, 
329. 


VENDOR AND PURCHASER. 


1. Four years after a conveyance, grantee brought a bill praying that a cer- 
tain reservation in the deed might be corrected on the ground of mistake, 
Grantor denied the mistake, and died before making oath to his denial. Held, 
that as in the opinion of the court there was mistake, grantee might have the 
deed corrected or set aside. — Bloomer v. Spittle, L. R. 13 Eq. 427. 

2. F. made a contract with P. to sell him a leasehold estate, with a stipulation 
that the purchase-money should be paid at different times, and that the deeds 
should not be delivered till the money was all paid. P. paid part of the purchase- 
money, and with F.’s consent made a lease of the premises. P. afterwards 
deposited his contract from F. with a bank as security for a debt due the bank 
from him, and at the same time made an agreement in writing to make * a valid 
assignment of my contract with F... . by way of mortgage” for further security 
** upon request” of the bank. Notice of P.’s transaction with the bank was 
given F. by the bank, couched in the language of the above agreement, and F, 
acknowledged service thereof. Two months after the time limited for the com- 
pletion of the sale from F. to P., the latter paid the balance of purchase-money 
due, £10,000, and F. delivered the deeds of assignment to him. No notice was 
taken of the bank’s claim. Held, that the agreement to assign to the bank upon 
request, amounted neither to an absolute assignment nor to an equitable mort- 
gage, and that the notice to F. was insufficient to put him in the position of a 
trustee for the bank for the balance of the purchase-money. — Shaw v. Foster 
et al., L. R. 5 H. L. 821; 5. c. L. R. 5 Ch. Ap. 604, nom. MeCreight v. 
Foster. 

See Auction; Contract, 4; Insunction, 3; SaLe. 


Venpor’s Lien. — See Lien. 

VersBaL AGREEMENT. — See StaTuTE oF Fraups, 1. 
Vices pu Sot. —See Lispmity or Bumper. 
View. — See Practice, 8. 

Voruntary Deep. — See Deep. 
Voruntary SETTLEMENT. — See SETTLEMENT. 
Warver. — See Lanptorp anp Tenant, 1; Rarway, 2. 
War. — See Freicur. 

Waste, ImpeacuMent or. — See Estate ror Lire. 
Weexty — See Contract, 2. 

Wire. — See Evipence, 3. 


Wut. 
1. Testator gave his real estate to one, and his personal to another. 
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two shares in a navigation company, which was real estate ; but some years before 
his death, by an act of Parliament, the navigation company had been merged in 
a railway company, but testator had never either conveyed his navigation shares 
to the railway, or taken stock in the latter, though the act gave the option. 
Held, that the shares were personal property. — Cadman vy. Cadman, L. R. 13 

470. 

» 4 About a year before his decease testator executed an instrument with due 
formality of a will, beginning: ‘* I have given all that I have to” B. C., J. C., 
and H.C. One of the attesting witnesses was directed to take the paper to the 
trustee named ‘‘as soon as the breath was out of his (testator’s) body.” Held, 
a will, notwithstanding the words ‘‘have given,” instead of ‘‘ give.” — In the 
Goods of W. Coles, L. R. 2 P. & D. 362. 

3. A gift to a wife, ‘for the use and benefit of herself, and of all ” testator’s 
children, held, to make the wife and children joint tenants. — Newill v. Newill, 
L. R. 7 Ch. 253. 

4. M. bequeathed a sum to trustees, to be applied ‘in aid of a Welsh church 
now in course of erection at A.,” and the residue of her personal property ‘‘ upon 
trust, to be by them applied in aid of erecting or endowing an additional church 
at A. aforesaid.” There was a church at As, besides the Welsh church mentioned, 
and no immediate prospect of any other being built. Held, that the latter bequest 
was intended for any future church, and was not to be confined to any existing 
before testatrix’s death, that the gift was not void under the Mortmain Act, 
but that it was doubtful whether the court would hold the fund indefinitely, 
or apply the doctrine of cy prés to it, there being no reasonable prospect of car- 
rying the purpose of the gift into execution. — Swinnett v. Herbert, L. R. 7 
Ch. 232. 

5. If a trustee named in a will is not required either expressly or by neces- 
sary inference to pay the debts of the estate, the court will not appoint him execu- 
tor. — In the Goods of Punchard, L. R. 2 P. & D. 369. 

6. A testator gave property to trustees in trust for his children, born or in 
ventre sa mere at his death; failing that trust, to such of his two brothers as should be 
living at the time of the said failure of said trust ‘* ascertained.” He left a widow, 
but no children were ever born to them either before or after his death. Held, 
that the trust failed immediately upon his death, and that ‘* ascertained” meant 
‘made certain.” — Sidebottom v. Sidebottom, L. R. 2 P. & D. 365. 

7. T. gave property by will to trustees, to pay the income to S., until M. 
should become twenty-one, or until she should marry under that age with consent 
of her guardians, then to pay the income to M. He also gave a sum absolutely 
to M., and at the end of his will spoke of what he had done for her as his “ pro- 
vision” for her. M. had reached advanced years unmarried. Held, that she took 
a life-interest, subject to modification in the future if she should marry. — Savage 
v. Tyers, L. R. 7 Ch. 356. 

8. In the blanks of a printed form of a will, the testatrix had written some 
words partly in ink and partly in pencil. The words in ink, taken in connection 
with the printed part, made sense; some of the words in pencil were under those 
in ink, and some were partially rubbed out. The witnesses did not see the paper 
when they signed. Held, that the printed part, and the words in ink, should 
be admitted as the will. — Jn the Goods of Adams, L. R. 2 P. & D. 367. 
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9. By the Indian Succession Act, no man having a nephew or niece, or any 
nearer relative, can give any property to a charity, by a will made within twelve 
months before his death. By said act, immovable property in India follows the 
law of the place, movable property the law of the domicile. Testator having 
his domicile in Scotland, gave by will, duly executed, all his property, consisting 
of real and personal estate, to executors to turn into money, and to pay over the 
money to trustees in Scotland. The latter he directed to apply the said sum to 
a charitable purpose. He died within a few days of the date of the will, leaving 
sisters. There was more than the amount given to the charity of each kind of 
property in India. In the Scotch law, the English rule against marshalling assets 
in favor of a charity does not obtain. Held, that the whole sum devoted to the 
charity might be paid out of the Indian movable property. — Macdonald v. Mac- 
donald, L. R. 14 Eq. 60. 

10, A testator created certain limitations and entails, and on their failure 
directed the property to be paid to the children (except J. G.) of A. then living, 
and the issue of such of them as should be then dead leaving issue, and the issue 
of J. G.; the issue of A. to have no greater share than their, his, or her parents 
would have had, if living; and the issue of J. G. no greater share than the issue 
of the children of A. would have had én case of the decease of their, his, or her 
parents. At the end of the will there was a clause, ‘‘ to prevent all doubts,” to 
the effect that if the money should ever come to the issue of A., or the issue of 
J. G., or any of them, and any of them should be dead, having left issue, the 
issue of such issue so dead should have the share which their, his, or her parent 
would have been entitled to, if living. Held, that the “issue” of A.’s grand- 


children meant children; that the children of a grandchild of A., which grand- 
child died before the making of the will, were entitled to the share their parent 
would have taken, had he been alive at the time of division; and that the clause 
at the end of the will was not void as being too remote. — Heasman v. Pearse, 
L. R. 7 Ch, 275. 

See Construction, 1-3; Estate ror Lire; Forrerrvure, 1, 2; Horcuror; 
Legacy, 1-3. 


Ur. 


A surety on a claim against a company paid the claim and interest on the same 
after the winding up of the company. Held, that the order for winding up gave 
the creditors no further claim for accruing interest, and hence the surety could 
not recover the interest paid, but might file a claim at the time of the winding 


up, as to what his estimated damage would be. — Jn re International Contract 
Company, L. R. 13 Eq. 623. 
See Company, 1-3. 


Witness. — See Evipence, 3. 


Worps. 
“ Children.” —See 10. 
** Control.” —See Rattway, 1. 
** Gentleman.” —See Descriptio PERsSONARUM. 
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Have given.” —See 2. 
Tssue.” — See 10. 
** Provision.” — See W111, 7. 
“ Rigging the Market.” — See Scaxpatous Matrer. 


Writ or Prourition. — See JuRISDICTION. 
Written Contract. —See Contract, 2. 
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[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 26 Arkansas; 40 California; 37 Connecti- 
cut; 42 Georgia; 21 Grattan (Virginia); 7 C. E. Green (New Jersey); 54 
Illinois; 31 Iowa; 23 Louisiana Annual; 48 Missouri; 66 North Carolina; 46 
New York; 67 Pennsylvania State; 33 Texas; 26 Wisconsin.] 


ABANDONMENT. — See TROVER. 
AsutTor.— See Constitutional Law, Srate, 4. 


AccorD AND SATISFACTION. 

Plaintiff recovered property stolen from the defendant, and on its delivery re- 
ceived some money for what he had done. On subsequent examination, the 
money proved to be two dollars. Defendant had offered a reward of $50, of 
which plaintiff was ignorant; and for which he afterward sued. Held, he could 
not recover. — Marvin v. Treat, 37 Conn. 96. 

Action. — See Bitts anp Notes, 4; CorporaTIon, 2. 
Ap Vatorem. —See ConstituTionat Law, State, 3. 


ApverRsE User. 

Defendant's ancestors in title were members, with others, of a voluntary asso- 
ciation that owned a fishing place, and used other land, that afterwards was de- 
fendant’s, for the purposes of a way. Held, that nevertheless, such user might 
be adverse, and a right of way acquired by prescription. — Bradley Fish Com- 
pany v. Dudley, 37 Conn. 136. 

Acent. —See Prixcipat anp AGENT. 
AGREEMENT. —See Contract. 
Appropriation. —See Trape-Mark, 3; Trover. 
AssIGNMENT. — See CorporaTION, 2; INsURANCE, 1. 


ATTORNEY. 


An attorney-at-law solicited another to get a third attorney drunk, in order to 
beat him in a cause. Held, that he should be expelled from the bar. — Dicken’s 
Case, 67 Pa. St. 169. 


Carrier, 1. 
BarMent. —See BurpeEn or Proor, 2. 


Bank. 
1. Action by a bank on a promissory note, against the maker. Plea, that de- 
fendant held a check on the bank drawn by a third party, in his favor, payment 
of which was refused by the bank. Held, that, as he had no cause of action 
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against the bank for such refusal, the plea was bad. — Case v. Henderson, 23 La. 
Ann. 49. 

2. A depositor in defendant bank sent a check to it, with directions to credit 
it to his account, and charge him his note for $5000, due two days after. De- 
fendant received the check, credited it, and the same day paid another note of 
depositor’s, and charged it to him. The note referred to by depositor, was duly 
presented two days after by plaintiff, the holder, and payment refused by defend- 
ant. Held, that the plaintiff had no title to the fund of depositor, and could 
not recover. (Cuurcn, C. J., dissenting.) — tna National Bank v. Fourth 
National Bank, 46 N. Y. 82. 

3. The cashier of a bank made an unauthorized accommodation indorsement 
on a note not owned by the bank, as follows, ‘‘ Geo. Buckley Cas.” Held, that 
the bank was liable to a purchaser of the note, to whom the cashier outside of the 
bank said, ‘‘It is all right.” — Houghton v. First National Bank of Elkhorn, 26 
Wis. 663. 

See Deposit; Srock. 

BaNKRUPTCY. 

1. Defendant was entitled to a fund in court. The practice was uniform for 
the clerk to deduct his costs from such fund before paying it over. Defendant 
was adjudged a bankrupt, and his assignee claimed the whole fund. eld, that 
although the clerk had no lien on the fund for his fees, yet he had an equity, sub- 


ject to which the assignee took. — Clerk's Office v. Bank of Cape Fear, 66 N.C. 
214. 


2. Action in the nature of a creditor's bill. Defence, a discharge under the 
bankrupt law of 1867. Held, that this discharge could not be impeached in a 
state court on the ground that it was fraudulently obtained. — Ocean National 
Bank v. Olcott, 46 N. Y. 12. 


Brit oF Lapine. 


The bill of lading of defendants contained a condition releasing them from loss 
on ‘perishable property.” Held, that this would not apply to mature, merchanta- 
ble corn. — Jilinois Central R.R. Company v. McClellan, 54 Ill. 58. 

See Carrier, 2. 

Brits anp Notes. 


1. A town voted a bounty to volunteer soldiers, to be paid by the selectmen 
when the volunteer was mustered into the United States service, and accredited 
to the town. B. enlisted, was examined and sworn, taken sick, and never mus- 
tered into the service of the United States. After his enlistment, the selectmen 
gave him a note for his bounty, payable at a future day, to him or bearer, for 
‘*value received in nine months’ volunteer militia service.” Held, that a bona 
Jide purchaser, for value before maturity, could not recover on the note against 
the town. — Ladd vy. Town of Franklin, 37 Conn. 53. 

2. A. obtained the defendant's promissory note by fraud, on the discovery of 
which, the defendant demanded its return. Before its maturity A. indorsed it to 
the plaintiff, who had no knowledge of the fraud, in trust for A.’s creditors, and 
the balance for A.’s wife. Held, that the transaction was not ‘in the regular 
course of business,” and the note remained open to the defence of fraud. — 
Roberts v. Hall, 37 Conn. 205. 
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8. Defendant made a note, promising to pay a certain sum ‘“‘ in currency, at the 

present rates, 148 to 100, or in whatever good currency may be used at the time 
the note falls due.” Held, that plaintiff could recover the amount of the note in 
dollars and cents; not to be reduced by the relation currency bore to gold, 
(McCay, J., dissenting.) — Echols y. Grattan, 42 Geo. 547. 

4. Action at law on a negotiable promissory note transferable by delivery, 
Evidence tended to show that the holder was robbed, and the note lost. Held, 
that the jury must be satisfied beyond a reasonable doubt that the note was de- 
stroyed, or no action at law could be maintained. — Moses v. Trice, 21 Gratt. 
556. 

5. Defendant made a negotiable promissory note; the payee snatched it away 
from him, and put it in circulation. Held, that this constituted no defence to a 
suit on the note by a bona fide holder for value. — Clarke v. Johnson, 54 Il, 
296. 

6. A vendor of patent-rights procured the defendant to sign a paper which 
contained a promissory note, by fraud. Held, in a suit by an indorsee without 
recourse, that as he purchased the note of patent-rights agents, strangers to him, 
he should have, as a prudent man, been on his guard, and that the defence of 
fraud would prevail against him. — Taylor v. Atchison, 54 Ml. 196. 

7. A note bearing date of Sunday, and made in Missouri, was sued on. Held, 
that in the absence of proof, the note would be presumed to have been made on 
that day; the law of Missouri to be the same as that of Iowa; and the note void 
as being ‘‘ labor,” on Sunday. — Sayre v. Wheeler, 31 Iowa, 112. 

8. Plaintiffs were payees of a negotiable promissory note and indorsed it, 
without recourse, before maturity, to a firm having a common member with the 
makers. After maturity it was re-transferred to plaintiffs, who brought suit as 
payees. Held, that they could not recover. — Calhoun y. Albin, 48 Mo. 304. 

9, On the back of A.’s non-negotiable note, when it was executed and deliv- 
ered to the payee, defendants placed their name in blank. Held, not within the 
statute of frauds, and that defendants were liable as joint makers. (Parne, J., 
dissenting.) — Houghton v. Ely, 26 Wis. 181. 

See Bank, 2, 3; ConstituTionaL Law, 5; Lecat Tenper; Stamp, 3. 


Bona Five Hotper.—See anp Nores, 5; Bonp, 1, 2; Constitv- 
TIONAL Law, State, 9. 


Bonp. 


1. A county was authorized by law to subscribe to the stock of a railroad com- 
pany, and to issue bonds therefor, only upon a popular vote, ‘* specifying the 
amount” to be issued. The question was submitted, a majority voted in its favor, 
bonds were issued, showing on their face a compliance with the law; and some 
of them came into plaintiff’s possession as an innocent holder for value, but the 
vote did not ‘* specify the amount.” Held, that mandamus should issue to com- 
pel the county to levy a tax, and pay the bonds. — Neale v. Saline Company, 48 
Mo. 390. 

2. An act concerning the improvement of roads provided, that before any ex- 
penditures were made under the act, ‘the county courts may, for the purposes 
of information, submit the amounts of the proposed expenditure to the voters ;” 
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and that if the voters by a majority vote approved, then ‘‘ the court may proceed 
and improve the roads.” Held, that the word ‘‘ may” should be construed to 
mean ‘‘ shall,” and that bonds issued for the improvement of roads, where no 
election was ordcred, and no vote was taken prior to their issuance, were void, 
and all holders were bound to know their illegality ; but that a subsequent rati- 
fication by the county under an act authorizing it, made the subscription valid, 
and the contract of the county binding. — Steines v. Franklin Company, 48 Mo. 
167. 
See County. 
Bounty. —See Britis anp Nores, 1. 


BurDEN OF PROOF. 


1. Indictment for murder. Defence insanity. Held, that the burden of proof 
was on the defendant. — McKenzie v. The State, 26 Ark. 334. 

2. Defendants received in their warehouse plaintiff's goods, a part of which they 
never delivered to plaintiff. Held, that the burden was on them to show either 
a delivery, or that they had used ordinary care in keeping them. — Boies v. Hart- 
ford & N. H. R.R. Company, 37 Conn. 272. 

3. Plaintiff shipped cotton on defendants’ railroad. It was burned by fire. 
On an action for damages the court instructed the jury, that the burden of proof 
was on the defendants to show that the fire was not the result of their negligence. 
Held, error. (PeckuaM and ALLEN, JJ., dissenting.) — Lamb v. Camden & 
Amboy R.R. & T. Company, 46 N. Y. 271. 

See Bits anp Notes, 4; Law, 1; Insurance, 6. 


By-Law. — See Town. 


CaRRIER. 


1. Plaintiff took passage on defendants’ railroad, bought a through ticket to a 
place beyond its terminus; which ticket had, on its face, a statement, that each 
company was responsible for loss on its portion of the route only. At the end of 
the railroad, plaintiff took her baggage to a hotel, and the next day delivered it 
to a stage company, who completed the route paid for, and who had a contract 
with the railroad company to carry passengers, and be responsible for loss on the 
stage route. The baggage was lost. Held, that the defendants were liable, and 
that the notice on the ticket must be shown to have been brought to plaintiff's 
attention before she started, in order to bind her thereby. — Wilson v. Chesapeake 
& Ohio R.R. Company, 21 Gratt. 654. 

2. A bill of lading was executed by a railroad company, and accepted by the 
plaintiff, reciting that the laded goods were consigned to a point beyond the 
terminus of the contracting company, and that they should not be liable for loss 
or damage, save on their own road. Held, that this constituted a special con- 
tract exempting the carrier from his common-law liability. (Lawrence, C. J., 
and McALLISTER and THoRNTON, JJ., dissenting.) — Illinois Central R.R. Com- 
pany v. Frankenburg, 54 Ill. 88. 

3. The court below instructed the jury that the defendant, a carrier, must ex- 
ercise ‘‘ extraordinary care.” Held, that this was equivalent to highest degree 
of care, — Toledo W. & W. R.R. Company v. Baddeley, 54 Ill. 19. 

See oF Lapinc; Burpen oF Proor, 3. 
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Casnier. — See Bank, 3. 
Cuarter. — See ConstituTionaL Law, 3; Corporation, 1; Stock. 
Cuecx.—See Bank, 1, 2. 

Common Carrier.—See Carrier. 
Conpirion. —See Insurance, 2. 
Conreperacy. — See ConstituTionaL Law, 1. 


CoNFEDERATE Money. 

In 1862 plaintiff gave an execution to defendant, a sheriff; defendant served 
it, and collected Confederate money. On a suit in 1863 to recover lawful money 
from the sheriff, held, that the plaintiff living in New Orleans before its capture, 
must be presumed to have authorized the sheriff to receive Confederate money, 


and consequently, that he could not recover. — Harvey v. Walden, 23 La. Ann, 
162. 


See Trust, 1. 


Coxruct or Laws. — See ConstTrUcTION. 
Conrusion or Goops. —See Trust, 1. 
ConsIDERATION. —See anp Nores, 1; Stave. 


ConsTITUTIONAL Law. 


1. The constitution of Arkansas provided that ‘no court of this state shall 
take cognizance of any suit founded on such (slave) contracts.” A citizen of 
Tennessee residing within the Union lines during the war, sold slaves to a citizen 
of Arkansas, who was an officer in the rebel army, and took his notes secured by 
mortgage therefor. On a suit for foreclosure in Arkansas: Held, that the court 
had jurisdiction, that the clause in the state constitution forbidding it, impaired 
the obligation of contracts, and was therefore void; and that interest ran on the 
notes, notwithstanding the war. (McC.ure, J., dissenting.) — Pillow v. Brown, 
26 Ark. 240. 

2. By statute in California, ‘‘no . . . Chinese shall be permitted to give evi- 
dence, in favor of, or against, any white man.” Defendant, a white man, was 
convicted of robbing Hing Kee, a Chinaman, who was permitted to testify on the 
trial. Held, error, and that the statute was not made inoperative by the four- 
teenth amendment to the constitution of the United States. (Ruopes, C. J., 
dissenting.) — People v. Brady, 40 Cal. 198. 

8. The charter of the city of Richmond gave the right of taxing all property, 
real and personal, therein to the city. The legislature afterwards chartered a 
railroad company, and provided that ‘all machines, wagons, vehicles, or car- 
riages, belonging to said company, with all their works, . . . shall be deemed 
personal estate and exempt from any charge or tax whatsoever.” Held, that this 
provision was not unconstitutional as impairing the obligation of a contract, and 
the city could not tax the land and buildings of the railroad company. — Rich- 

mond v. Richmond & Danville Railroad Company, 21 Gratt. 604. 

4. The legislature of New Jersey authorized the United Railroad Companies, 
with the consent of two-thirds of their stockholders, to consolidate with any 
other railroad company, &c., or to make such other arrangements for connection 
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with such company, by contract, lease, or otherwise, as to their directors should 
secm expedient, and provided, that any dissatisfied stockholder, giving notice 
within three months, should be paid the full value of his stock. The directors 
of the united companies, pursuant to a vote of two-thirds of their stockholders, 
directed the execution of a lease of all their works, &c., for nine hundred and 
ninety-nine years, with a clause for re-entry. On a bill by a dissatisfied stock- 
holder to restrain the execution of such a lease, held, that such a lease was au- 
thorized by the act; that it was within the powers delegated to the directors; 
that notwithstanding that the charters of the united companies were granted 
without a reservation to the state of the power of alteration thereof, yet no 
express or implied contract was violated by the act; that a lease and delivery of 
the works, with a stipulation and obligation to have the shares of dissenting 
stockholders valued and paid for, was not a taking property without first making 
compensation; and that the injunction prayed for should not issue. — Black vy. 
Delaware & Raritan Canal Company, 7 C. E. Green, 130. 

5. The city of New Orleans issued written obligations to pay to bearer sums 
of money, which were known as city notes. Afterwards the legislature author- 
ized the city to issue bonds in exchange for these notes. Held, in a suit on the 
notes, that they were not bills of credit within the restriction of the United States 
constitution ; and that the legislature ratified the act of the city in issuing them. 
— Smith v. City of New Orleans, 23 La. Ann. 5. 

6. The legislature authorized the defendants to construct a canal commencing 
within four months ‘* after the termination of the war,” and completing it within 
four years thereafter. Afterwards by repealing this act, the legislature im- 
paired the credit of defendants, so that they could not complete their works 
within the four years. Held, on a suit by the state for forfeiture: 1, that the 
close of the war was the date of the President’s peace proclamation, August 20, 
1866; 2, that the state was not entitled to a forfeiture, because the acts of the 
legislature retarded the completion of defendants’ works. — State v. Burgess, 23 
La. Ann. 225. 

7. The constitution of Texas, passed in 1869, declared that ‘‘ the statutes of 
limitation of civil suits were suspended by the so-called act of secession of 28th 
January, 1861, and shall be considered as suspended within this state until the 
acceptance of this constitution by the United States Congress.” Held, not in 
conflict with the United States constitution. — Bender v. Crawford, 33 Tex. 


ConstituTIoNAL Law, 

1. A constitutional convention was held in the state of Arkansas in 1861, and 
an ordinance of secession passed, the constitution of the Confederate States 
adopted, and public property appropriated. After the war, in 1868, a new con- 
stitution for the state was adopted, which provided that that action in 1861, and 
all action under it, was and is null and void. Held, that a service made by a 
court acting under the constitution of 1861 was invalid, and a decree rendered 
thereon a nullity. (Harrison, J., dissenting.) — Penn v. Tollison, 26 Ark. 545. 
See also Thompson v. Mankin, ib. 586. 

2. The constitution provided that ‘* each head of a family ” should be entitled 
to a homestead. The supreme court decided that a bachelor without any family, 
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except servants, was not the head of a family. Held, that it was not competent 
for the legislature to construe the constitution and enact that such person should 
be considered as the head of a family. — Calhoun v. McLendon, 42 Geo. 405. 

8. The constitution of Georgia provided that ‘ taxation on property should be 
ad valorem only and uniform,” and elsewhere authorized the legislature to assess 
a special tax, on the sale of spirituous liquors, for educational purposes. Held, 
that a specific tax for educational purposes, of twenty cents per gallon on every 
gallon of spirituous liquor sold in less quantities than thirty gallons, was consti- 
tional. (Warner, J., dissenting.) — Kenney v. Harwell, 42 Geo. 416. 

4, The charter of the city of Lyons conferred the power on the city to assess 
the cost of paving streets on the abutting lots. Held, constitutional as within 
the taxing power of the state. — Warren v. Henly, 31 Iowa, 31. 

5. Where the constitution provided that the governor should appoint all offi- 
cers whose offices should be established by law, the legislature authorized, by 
special enactment, the president of the senate and the speaker of the house of 
representatives ‘to appoint all proxies and directors in all corporations in 
which the state has an interest.” Held, that this was an appointment to office, 
and therefore unconstitutional. — Clark v. Stanley, 66 N. C. 59. 

6. The constitution of New York provided that a certain office should be 
filled by election, and authorized the legislature to fix the term of office, and the 
time and manner of election. The legislature fixed the term at six years, and an 
election was had. The legislature then extended the term of office for three 
years. Held, on quo warranto, that the extension was unconstitutional. — The 
People v. Bull, 46 N.Y. 57. 

7. Mutual wills were made for husband and wife, each giving their property 
to the other; but by mistake each signed the other's will. After the death of 
the husband the legislature by special act authorized the court to correct the 
mistake, and reform the will. Held, unconstitutional. — Alter’s Appeal, 67 Pa. 
St. 341. 

8. An act of the legislature providing for the extinguishment of irredeemable 
ground rents in order to favor the alienation of real estate, and fixing a mode of 
compensation for the owner: Held, unconstitutional. (AGNew, J., dissenting.) 
— Palairet’s Appeal, 67 Pa. St. 479. 

9. An act of the legislature authorized a city to borrow money and issue scrip 
therefor, for the purpose of promoting the common interest of the city, and pro- 
vided that a majority of voters actually voting should be necessary to authorize 
such action, and that when such a question was submitted to them, the amount 
and object of the proposed loan should be specifically stated. Held, unconstitu- 
tional and void for want of any limitation on the amount of the loan, and that 
where the city acting thereunder had issued scrip in aid of a railroad — which 
fact was stated on its face — such scrip was void even in the hands of a bond fide 
holder for value; and a subsequent direction by the legislature that such scrip 
should be paid did not cure the defeet. — Fisk v. City of Kenosha, 26 Wis. 23. 

See Parpon; SLAve. 


CONSTRUCTION. 
On the construction of the registry laws of Louisiana, held, that the state 
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courts were not governed by the interpretation given to such statutes by the 
supreme court of the United States. — Levy v. Mentz, 23 La. Ann. 261. 

See Norss, 3; Bonp, 2; ConstiruTionaL Law, 4; Corpora- 
TION, 1; Divorce; Lease; Statute, 1, 2. 


Contempt oF Court. — See GOVERNOR. 


Contract. 

Defendant sold to plaintiff his business and stock, and agreed not to engage in 
that business ‘‘in the city and county of San Francisco, or state of California.” 
Held, that the contract was void as in restraint of trade, and could not be sev- 
cred so as to apply only to the city and county of San Francisco. — More v. 
Bonnet, 40 Cal. 251. 

See Bitts anp Notes, 3; Carrier, 1, 2; ConstirutionaL Law, 1, 3, 4, 
6; ConstiruTionaL Law, State, 9; Corporation, 4; Lease; PARTNERSHIP, 
1; Rescission; Stave; Town, 2. 


ConTRIBUTORY NEGLIGENCE. 


1. Plaintiff owned land adjoining a railroad and left dry grass and stubble 
thereon. Fire spread from the railroad where grass and weeds had accumulated, 
and burned plaintiff’s grain stacks. Held, that the plaintiff was not negligent in 
law. — Flynn v. San Francisco & S. J. R.R. Company, 40 Cal. 14. 

2. Defendant’s unfenced railroad passed through plaintiff's field. Plaintiff, 

knowing this, turned his cattle to graze in the field, and they were killed by de- 
fendant’s train. Held, no contributory negligence of plaintiff. — McCoy v. Cal- 
tfornia Pacific R.R. Company, 40 Cal. 532. 

38. Plaintiff’s intestate—a child — was killed by defendant’s horse-car, reck- 
lessly driven. Plaintiff was nonsuited on the ground that his intestate contrib- 
uted to the accident by his negligence. Held, error; and that a court should not 
order a nonsuit on that ground, unless it can see that a verdict for the plaintiff 
must necessarily be set aside. — Schierhold v. North Beach, &c., R.R. Company, 
40 Cal. 447. 

4, Plaintiff's intestate tried to get on to defendant's railway train in motion, 
was thrown down, and killed. Verdict for plaintiff. Held, that plaintiff was 
guilty of contributory negligence; verdict set aside; and judgment ordered for 
defendant. — Knight v. Ponchartrain R.R. Company, 23 La Ann. 462. 

5. The conductor of defendant's railroad train in motion, said to plaintiff’s 
intestate, who wished to get off, ‘‘ Now is your time, — jump.” Plaintiff's intes- 
tate did so, and was killed. Held, that he was not guilty of contributory negli- 
gence. — Lambeth v. North Carolina R.R. Company, 66 N. C. 494. 

G6. Plaintiff was injured by striking her foot against a loose plank in the side- 
walk, and at that moment was engaged in looking at a runaway horse. Jeld, no 
evidence of contributory negligence that ought to be submitted to the jury. — 

Weisenberg v. City of Appleton, 26 Wis. 56. 

7. Where plaintiff permitted dry grass and weeds to accumulate on his land 
adjoining a railroad, held, that he was guilty of contributory negligence, and 
could not recover from the railroad company for damage by fire, transmitted 
from the company’s land through such dry grass. — Chicago & N. W. R.R. Com- 
pany v. Simonson, 54 Ill. 504. 

See NEGLIGENCE, 2. 
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CorpPorATION. 

1. A corporation was authorized by its charter to ‘* buy, improve, sell, lease, 
and otherwise dispose of real estate.” Held, that under that authority it could 
expend some of its funds in aid of a railroad, near its land, in order to enhance 
its value. — Vandall v. South San Francisco Dock Company, 40 Cal. 83. 

2. Plaintiff's assignor was a large stockholder in a mining corporation, which 
had incurred debts, and given a mortgage therefor. The corporate property was 
sold under a decree of foreclosure through a breach of trust by the directors, and 
no effort was made to redeem. Plaintiffs assignor redeemed voluntarily on 
behalf of the corporation, and then sold out to plaintiff. Held, that plaintiff 
could maintain an action against the company for the money used in procuring 
the redemption. — Wright v. Oroville Mining Company, 40 Cal. 20. 

3. In an action against a corporation, the defendant set up that all the stock 
of the corporation had passed by purchase into the hands of one person. Held, 
that thereby the corporate rights, franchises, and liabilities were not destroyed, 
even though no by-laws had been passed, and no officers elected for a term of 
years. — Newton Manuf. Company v. White, 42 Geo. 148. 

4. A. was the owner of a construction contract, a part of the work under 
which had been done by a corporation, and A. had agreed to pay the corporation 
therefor. He assigned the contract to trustees, by a tripartite agreement between 
himself, the trustees, and the corporation, whereby the trustees agreed to execute 


the work, and to divide the profits among the stockholders of the corporation; . 


and the corporation guaranteed the trustees from liability in the performance of 
the agreement, and agreed to advance funds for a commission. Held, that the 
profits received under this agreement by the stockholders, were not subject to 
taxation as profits of the corporation. — Credit Mobilier v. Commonwealth, 67 
Pa. St. 233. 

See ConstiruTionaL Law, 3, 4; Insurance, 4; Statute, 1, 2; Trape- 
Mark, 2. 
Costs. — See Goxp. 


County. 
A county authorized by law ‘‘ to subscribe to the capital stock” of a railroad 
company, issued bonds in payment therefor. Held, that the county was not liable 


in a suit on such bonds. — English v. Chicot County, 26 Ark. 454. 
See Bonn, 1, 2. 


Court. —See ConsTRUCTION. 


Law. 

1. Indictment for murder; defence insanity. The court charged the jury, that 
if they entertained a reasonable doubt as to the sanity of a prisoner at the time 
of the commission of the alleged act, they were bound to acquit him. Held, no 
error. — Anderson v. The State, 42 Geo. 9. 

2. Defendant was tried for murder, and convicted of manslaughter, and a new 
trial granted. Held, that the court properly instructed the jury at the second 
trial, that if they believed, from the evidence, that the defendant was guilty of 


murder, that would not justify them in acquitting him of manslaughter. — Barnett 
v. The People, 54 Ml. 325. 


See BurpeNn or Proor, 1; Constitutionat Law, 2. 
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Custom. See Deposit. 

Damaces, —See Carrier, 1; Emancipation; Eminent Doman, 2, 3; Hicu- 
way; Lecat Tenper, 1; Ratroap, 1; Master anp Servant, 1; NEGLI- 
GEeNcE, 1; Town, 1; TrapE-Mark, 1. 

Deciaration. — See Insurance, 3. 


Deposit. 

Plaintiff in 1861, made a deposit of coin with the defendants, they agreeing, 
that as soon as they resumed specie payments they would return the same in coin. 
Afterwards plaintiff became indebted to the defendants, and they sought to avoid 
payment, on the grounds: 1, that in accordance with a custom of bankers, they 
had credited the deposit on plaintiff’s indebtedness to them; and 2, that this 
credit was authorized by a military order of General Banks. Held, that the de- 
fendants had no defence. — Murdock v. Citizens’ Bank, &c., 23 La. Ann, 113. 

See Bank, 1, 2; Srock. 

Devise. — See WILL. 

DiscnarGe. — See Bankruptcy, 2. 


Divorce. 

By statute divorce may be decreed if the husband * wilfully deserts his wife 
and absents himself without a reasonable cause ” for two years. A husband wil- 
fully deserted his wife, and became insane and could not return to her. Held, 
that she was entitled to a divorce. — Douglass v. Douglass, 31 Iowa, 421. 


Domestic Retations.— See ConstituTionaL Law, State, 7; Divorce; 
Wipow. 


Dower. 

A widow being by law entitled to dower only in lands of which her husband 
died seised, the legislature passed an act restoring the common-law right of 
dower. Held, that that act did not affect the rights of parties then married and 
seised of land, and a husband married and possessed of land before the date of 
that act, could alienate it, and bar his wife’s prospective right of dower. (Dick, 
J., dissenting.) — Sutton v. Asken, 66 N.C. 172. 


Drart. — See REscission. 


Ereut-Hovur Law. 
A statute provided that ‘eight hours’ work done in any one day shall be 
deemed a lawful day’s work.” Plaintiff was employed at an agreed price per 
week, and worked sixteen hours per day. Held, that he was not thereby en- 
titled to recover twice the agreed price. — Luske v. Hotchkiss, 37 Conn, 219. 
Erection. —See ConstitutionaL Law, Stare, 6. 


Eminent Domatn. —See ConstituTionaL Law, 4; ConstitutionaL Law, 
State, 8. 


Equity. 
Plaintiff owned and carried on a boarding-house on a lot adjoining where the 
defendants were erecting a p'aning-mill. On a prayer for an injunction, held, 
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that it was no ground for restraining the defendants, that their proposed busi- 
ness would injure the prestige of plaintiff's house and so lessen her profits; nor, 
that it would increase the fire risk. — Duncan v. Hayes, 7 C. E. Green, 25. 
See ConstiturionaL Law, 4; Corporation, 2; SraruTe oF Fravps; 
Trave-Mark; WaTERCOURSE. 


EVIDENCE. 
Action involving the value of a jackass. 


Held, that evidence of his reputa- 
tion was competent. — McMillan v. Davis, 66 N. C. 539. 


See BurpEN oF Proor; ConstiruTionaL Law, 2; STAMP. 


Fatse Prerences.—See Trust, 2. 
Fence. — See Contrinurory NrGuiGence, 2; NeGLicence, 1; RatLroap; 
Town, 3. 

Fire. — See Burpen or Proor, 3; Contrisutory NEGLIGENCE, 7. 
Foreign ATTracHMENT. — See PARTNERSHIP, 2; SratuTeE, 2 
ForeiGN JUDGMENT. —See VoLunTary CONVEYANCE. 
Forreirure. — See ConstituTionaL Law, 6; Insurance, 2, 3. 
Francuise. —See Corporation, 3. 

Fraup.—See Bankruptcy, 2; anp Nores, 2, 5,6; Insurance, 3; 
Trust, 2; Votunrary Conveyance; WARRANTY. 

Fravups, Statute or.— See oF FRaups. 

GaARNISHEE. — See PARTNERSHIP, 2; STATUTE, 2. 

Grrr. — See Insurance, 1. 


GoLp. 

Action to recover for gold coin lost through the negligence of defendant, an 
innkeeper. Held, that the recovery should be for the amount of coin lost with 
interest thereon, payable in coin, with costs payable in currency. (CHuRcH, C. 


J., and ALLEN, J., dissenting) — Kellogg v. Sweeney, 46 N. Y. 291. 
See Bitts Notes, 3; Lecat TENDER. 


GOVERNOR. 
The Governor of New Jersey was summoned to testify as a witness, which he 
declined to do. Held, that no proceedings to compel him to appear would be 
entertained by the court, but that he would be liable in damages to any person 


injured by his refusal. — Thompson v. German Valley R.R. Company,7 C. E. 
Green, 111. 


Hicuway. — See Nuisance; Town, 1, 2,3; Trover; WaTERcouRSE. 
HomestEap. — See ConstituTionaL Law, Stare, 2. 
Horse. — See WaRRANTY. 


Huspanp anp Wire.—See Constirurionat Law, Srate, 7; Divorce; 
Dower. 


ItteGat Contract. —See Contract; Country. 
Inporser. —See Bank, 3; Brtts anp Notes, 6, 8, 9. 
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Inrant. — See Contrisutory NEGLIGENCE, 3; Wipow. 
Inyunction. — See Constirutiona Law, 4; Equiry; Trapre-Manrk, 2; 
WATERCOURSE. 

INNKEEPER. — See GoLp. 

Insanity. — See BurpeN or Proor; Criminat Law, 1. 
Inso_vency. — See Partrnersuip, 2. 


INSURANCE. 


1. Wife insured husband's life, for benefit of her children, paid several pre- 
miums, and assigned policy in payment of debt of her husband. The assignee 
paid several premiums at the husband's death; the children claimed the whole 
sum insured. Held, that they could recover only the value of the policy at its 
assignment. — Landrum v. Knowles, 7 C. E. Green, 594. 

2. A policy of insurance contained the condition, that it should be void, ‘ if 
any change take place in the title or possession of the property, whether by sale, 
legal process, judicial decree, voluntary transfer, or conveyance,” &e. Held, that 
a forfeiture would not be decreed, because the insured mortgaged the insured 
property. — Hartford Fire Insurance Company v. Walsh, 54 Ill. 164. 

3. A policy of life insurance contained the agreement that, if the declaration 
on which it was based, should ‘‘ be found in any respect untrue,” then the policy 
should be void; and that if the assured should * die by reason of intemperance, 
from the use of intoxicating liquors,” then the policy should be void. The assured 
declared that he was temperate, and had always been so. Intemperance, how- 
ever, contributed to his death. Held, that the knowledge of the agent of the 
company that the declaration was untrue, and the issuance of the policy there- 
after, was a waiver of that clause of forfeiture; that the materiality of the untrue 
statements was not for the jury; and that the intemperance must be the sole or 
paramount cause of death, in order to avail the defendant company. — Miller v. 
Mutual Benefit Life Insurance Company, 31 Iowa, 216. 

4, Plaintiff was a stockholder in a corporation, and insured his interest in its 
factory against loss by fire. Held, that he had an insurable interest. — Warren v. 
Davenport Fire Insurance Company, 31 Iowa, 464. 

5. An agent of an insurance company who made monthly returns to the com- 
pany, received a policy on his own goods, and charged himself with the amount 
of premium. Before his regular monthly return the goods were burned. Held, 
that the company were liable. — Lungstrass v. German Insurance Company, 48 
Mo, 201. 

6. An application for insurance represented the property as worth $30,000; 
the policy issued contained a condition that ‘‘ the basis of this contract is the ap- 
plication of the insured, and if such application does not truly describe the prop- 
erty, this policy shall be null and void,” and agreed to pay such loss by fire as 
should happen during its continuance, not to exceed $20,000. Held, that the 
application was part of the contract, that the plaintiff must prove compliance with 
its terms; and that if its statements were false he could not recover. — Bobbitt v. 
Liverpool & London, &c., Insurance Company, 66 N. C. 70. 


IntEREsT. — See ConstiTuTIoNaL Law, 1. 
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JUDGMENT. — See Gotp; SLAVE; VoLuNnTaRY CONVEYANCE. 
Jury. —See ConrrisuTory NEGLIGENCE, 6. 
Lazsor.—See Ergut-Hour Law. 

Law or Nations. —See ConstiruTionat Law, 1. 


LEASE. 

It was provided by statute, that any person might seize cattle trespassing on 
land * owned or occupied” by him. Plaintiff let his farm to A. on shares, the 
stock was owned in common, each furnished half the seed, both lived in the house, 
and each received half the products. Held, that the plaintiff occupied the farm 
within the meaning of the statute. (PHELps, J., dissenting.) — Herskell v. Bush- 
nell, 37 Conn. 36. 

See ConstirutionaL Law, 4. 


TENDER. 

A promissory note was executed after the passage of the ‘* Legal Tender” Act 
of Congress, and payable, in terms, in American gold. Held, that a tender of 
treasury notes was not sufficient. — McGoon v. Shirk, 54 Ill. 408. 

See Butts Nores, 3. 

LeaisLaTion. —See Bonn, 2; Constirutionat Law, 4, 5, 6; CoNsTITUTIONAL 
Law, State; Parpon; ScHoo.s. 


LIBEL. 


A mercantile agency circulated among their customers a false report of plain- 
tiff’s standing, believing it to be true. Held, not a privileged communication, 


and defendants liable to an action of libel. — Sunderlin v. Bradstreet, 46 N. Y. 
188. 


License. — See ApvERSE User. 
Lien. — See Bankruptcy, 1; ParrNersuip, 2. 
Lire Insurance. — See INsuRANCE. 

Liquor Law. — See ConstitrutionaL Law, State, 3. 
Lorp’s Day.— See Bitts anp Notes, 7. 
Manpamus.—-See Bonn, 1. 

Manure. —See Trover. 


Master AND SERVANT. 

1. The warden of the state prison was authorized in his discretion to employ 
convicts in his custody in labor outside the prison limits. A convict so employed, 
assaulted and ravished the plaintiff. Held, that the warden was not responsible 
in damages therefor, — Schoettgen v. Wilson, 48 Mo. 253. 

2. Plaintiff was forcibly ejected from a car by defendants’ conductor, on the 
ground that he was drunk, which was not so. Held, that defendants were liable. 
Higgins vy. Watervliet Turnpike & R.R. Company, 46 N. Y. 23. 

See ContrinutorY NEGLIGENCE, 5. 


Measure oF DamaGes.— See Trape-Mark, 1. 
Mercer. —See ApversE USER. 
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Miuirary. — See Deposit. 
Mistake. —See ConstirutTionaL Law, State, 7. 
MortGaGE. — See Insurance, 2. 
Murper. — See Law, 2. 


Name. — See Trape-Mark. 


NEGLIGENCE. 


1. A railroad company while constructing its road, took no precautions to pre- 
vent cattle from straying on to its line; and cattle did so stray, and going there- 
from on to plaintiff’s land damaged his crops. Held, that the company were 
liable. — Comings v. Hannibal & Central Missouri R.R. Company, 48 Mo. 
512. 

2. That defendants, a railroad company, suffered dry grass to remain by their 
track, is a fact for the jury on the question of their negligence, and it is not neg- 
ligence for an adjoining land-owner to also leave similar grass and stubble on his 
land. — Kellogg v. Chicago & N. W. R.R. Company, 26 Wis. 223. 

See Butts anp Notes, 6; Burpen or Proor, 2, 3; Carrier, 1; Con- 
TRIBUTORY NEGLIGENCE; Nuisance; Raitroap; Town, 3. 


New Triart.—See Criminat Law, 2. 


Notice.—See Bank, 3; Carrier, 1; ConstirurionaL Law, State, 9; 
Stock. 


NUISANCE. 

Where a town was bound by its charter to keep streets in repair, and remove 
nuisances therefrom, and the plaintiff was injured by the falling of a rotten flag- 
pole, that stood outside of the travelled part of the street, on him, held, that 
he could recover. — Norristown v. Moyer, 67 Pa. St. 355. 

See Equity; Town, 2. 


Nuncupative WILL. 

A will declared verbally in Germany, taken down and written out by wit- 
nesses there, and signed by testatrix while in her last sickness, and thirty days 
before her death, cannot be set up in Georgia as a valid nuncupative will. — 
Ellington v. Dillard, 42 Geo. 361. 

Orricer. —See ConstituTionaL Law, Stare, 5, 6. 
Owner. — See Corroration, 4; LEAsE. 


ParRvon. 
An act of the legislature of Arkansas pardoning for all crimes and misde- 
meanors against the state, committed between May 1861, and July 1865. 
Held, constitutional. (Gree, J., dissenting.) — State v. Nichols, 26 Ark. 74. 


PaRENT AND CuiLp.—See Contrisutory NEGLIGENCE, 3; ScHooLs; 
Winow. 


PARTNERSHIP. 
1. Defendant loaned money to A., and received from him an agreement to 
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pay six per cent per annum interest, and the principal at a day named, and to 
pay such further sum annually as with the interest should be equal to one-sixth 
of the annual net profits of A.’s business, as compensation for trouble, time, and 
expense in procuring the loaned money. Held, that defendant was liable as 
A.’s partner, to a business creditor of A. — Parker v. Canfield, 37 Conn, 250. 
2. Certain partnership creditors obtained judgment and execution against 
both partners, the partnership and both partners being insolvent, and on this 
execution obtained judgment against a garnishee of one of the partners; subse- 
quently a separate creditor of this partner recovered judgment against the same 
garnishee, and brought a bill in equity to restrain the partnership creditors from 
levying their execution. Held, that he could not maintain his bill. — Strauss v. 
Kerngood, 21 Gratt. 584. 


PassENGER. — See Carrier, 1. 
Parent. —See anp Nores, 6. 
Payment.— See Accorp aNp SATISFACTION. 
Poricy. —See INsuRANCE. 
Prescription. — See ADVERSE USER. 
Presumption. — See Brrts anp Notes, 7. 
Principal anp AGENT. —See Banx, 3; anp Notes, 1; Carrier, 1; 
ConFEDERATE Money; Insurance, 3, 5; Master anpD SERVANT, 2; 
ParTNERSHIP, 1. 
Priviry. —See Trust, 2. 
PrivILEGED CommunicaTIon. —See Lise. 
Prorit. — See Corporation, 4; Partnersuip, 1; Trapre-Mark, 1. 
Promissory Notre. —See anp Nores. 
ProximaTE Cause. — See Contrisutory NEGLIGENCE, 1. 
Quo Warranto. — See ConstituTionaL Law, Stare, 6. 


RatLroap. 


Railroads, by statute, must be fenced, and railroad companies were made 
liable for injuries to domestic animals, resulting from their neglect so to fence 
their roads. Held, that an instruction to the jury, that the defendant, a railroad 
company, was required to exercise only ordinary care in maintaining its fence, 
was erroneous. — Antisdel v. Chicago & N. W. R.R. Company, 26 Wis. 145. 

See or Lavine; Bonp, 1; BurpEN or Proor, 3; Carrier, 1, 2; 
ConstiTuTIONAL Law, 3, 4; Law, Strate, 9; ConTRIBU- 
Tory NEGLIGENCE, 1, 2, 4, 5, 7; Country; MasTer anp Servant, 2; Nxc- 


LIGENCE, 1, 2; Sraturrs, 1. 
Ratirication. — See Bonp, 2; ConstituT1onat Law, 5. 

Estate. — See Constirutionat Law, 3; SLANDER; WILL. 
— See ConstiTuTIONAL Law, 6; Law, Srarte, 1. 
Repeay or Statutes. — See ConstiruTionat Law, 6. 
Reputation. —See EvipEnNceE. 
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RESCISSION. 

Plaintiff was drafted, and procured a substitute, who served; afterwards the 
town voted to pay all that had been drafted and procured substitutes $300 each. 
The town then rescinded the vote, and subsequently the legislature provided 
that appropriations that had been made by towns for payment of drafted men 
should be valid and binding. Held, that the town was liable to the plaintiff. — 
Potter v. Town of Canaan, 37 Conn. 222. 


Restrawwt or Trape. — See Conrract. 
Rewarp. — See Accord SATISFACTION. 
Riparian Owner. — See WATERCOURSE. 
Secession. — See ConstituTionaL Law, Stare, 1. 


ScHoo;s. 


The constitution imposed the duty on the legislature to provide for the educa- 
tion of youth by common schools. The legislature established school districts, 
and authorized the directors in each district to dismiss a pupil for persistent vio- 
lation of the school regulations, and to establish ‘‘ rules for the government of 
the schools.” Held, that a rule suspending a pupil from school who had been six 
times absent in four weeks, was proper, reasonable, authorized, and legal. 
(Mutter, J., dissenting.) — Burdick v. Babcock, 31 Iowa, 562. 


Suerirr. — See CoNFEDERATE MONEY. 


SLANDER. 

Defendant accused plaintiff of stealing corn out of a field. Held, that if the 
defendant spoke of, and the by-standers understood him as referring to, standing 
corn, slander would not lie. — Stitzell v. Reynolds, 67 Pa. St. 54. 

See Liset. 


SLAVE. 

One clause of a state constitution declared all contracts for the sale of persons 
null and void, and prohibited courts from enforcing them: another clause de- 
clared all judgments rendered during the civil war valid and binding. Plaintiff, 
during the war, recovered judgment on obligations given for the price of slaves. 
Held, that such judgment was void, and could not be enforced. — Smith v. Hen- 
derson, 23 La. Ann. 649. 

See ConstiTuTi0oNnaL Law, 1. 


Sotprer. — See Bris anp Notes, 1. 
Deposit. — See Deposir. 


Stamp. 
1. The United States Stamp Act is not to be construed as applying to state 
courts. — Bumpass v. Taggart, 26 Ark. 398. 
2. Action on a contract to sell land. The contract was offered in evidence and 
objected to because it had no revenue stamps on it. Held, that the Stamp Act 


of Congress did not attempt to regulate evidence in state courts. — Duffy v. 
Hobson, 40 Cal. 240. 


a 
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8. A note not lawfully stamped; held, inadmissible in evidence. — Corrie y, 
Billin, 23 La. Ann. 250. 

4. The United States Stamp Act of 1864, imposes no restrictions on evidence 
in state courts. — Dailey v. Coker, 33 Tex. 815. 


1, An act of the legislature authorized the United Railroad Companies of 
New Jersey to consolidate with any other railroad company ‘in this state or 
otherwise.” Held, that power was thereby given them to consolidate with a for- 
eign corporation. — Black vy. Delaware & Raritan Canal Company, 7 C. E. 
Green, 130. 

2. A statute gave authority to summon ‘any person or persons, corporation 
or corporations,” as garnishee. Held (Drxon, C. J., dissenting), that a munic- 
ipal corporation was not included therein. — Buffham v. City of Racine, 26 Wis. 
449. : 

See ConstTiTuTIONAL Law, 2, 4; Construction; County, 1; E1cut-Hour 
Law; Lease. 


STaTuTE or Fraups. 


A. had an equitable estate in land to which B. had the legal title. After suit 
brought by A. to recover possession and title, he signed a receipt in full of all 
claims and demands against B., received money in payment therefor, and left 
B. in possession. Held, on a bill in equity to recover the property on the ground 
that he had never made an executed agreement in writing to convey his equity 
as required by the statute of frauds, that A. had no equity, and was estopped 


from setting up a claim to the land. (WaGwner, J., dissenting.) — Grumley 
v. Webb, 48 Mo. 562. 
See Brits anp Notes. 


StratuTE or Liuitations.— See ConsTITUTIONAL Law, 7. 


Srock. 

By the charter of a savings-bank, the stockholders were individually liable to 
depositors ‘* in proportion to the number of shares held by them.” D., a depos- 
itor, brought suit against S., a stockholder, pending which, 8. paid other deposit- 
ors up to the extent of his liability. Held (Cocurang, C. J., dissenting), that 
such payment, after notice of suit, was no defence thereto. — Jones v. Wiltberger, 
42 Geo. 575. 

See Law, 4; ConstituTionaL Law, State, 9; Corpora- 
TION, 3, 4; Counry; INsurRaNcE, 4. 


StrockHoLpER. — See Corporation, 2. 


SUBSCRIPTION. 

Defendant with others signed a subscription paper to pay a sum named ‘to 
any person who may hereafter build a free bridge” at a place named. About a 
year afterwards, plaintiff built the bridge, and sued defendant for the amount by 
him subscribed. Held, that he could recover. — Cooper v. McCrimmin, 33 Tex. 
383. 

See County. 
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Tax. —See ConstiruTionaL Law, 3; ConstitutionaL Law, State, 3, 4; 
CorporaTION, 4. 


TENANT FoR Lire. — See WILL. 
TenpER. — See LeGat TENDER. 
Tort. —See Master anp SERVANT. 


Town. 


1. A city under the authority of its charter raised the grade of a street so as 
to cut off all access to plaintiff’s premises. Held, that, in the absence of negligence 
on the part of the city, the plaintiff had no right of action for damages. — Sim- 
mons v. Camden, 26 Ark. 276. 

2. Authority was given to a city by its charter to make by-laws relative to pub- 
lic streets and nuisances therein, and the city did make a by-law, declaring an 
incumbrance or obstruction over a street whereby travelling should be rendered 
inconvenient, a nuisance. Plaintiff’s intestate was killed by the fall of a negli- 
gently suspended sign. Held, that the city was not liable on these facts for a breach 
of contract duty. — Hewison v. New Haven, 37 Conn. 475. 

3. Plaintiff was injured on a highway that had been legally discontinued by the 
town in which it was, but no railing, fence, or other warning to travellers had 
been put up. Held, that the town was liable. (Park, J., dissenting.) — Munson 
v. Town of Derby, 37 Conn. 298. 

See Bitts anp Nores, 1; ConstiruTionat Law, State, 4, 9; 
tory NEGLIGENCE, 6; Nuisance; Rescission; STaTuTE, 2; Trape-Murk, 3. 


TrapDE-Mark. 


1. Action for damages for unlawful use of plaintiff's trade-mark. Held, that 
the profits realized by defendant from the sale of articles bearing the simulated 
trade-mark were a proper measure of damages. — Graham v. Plate, 40 Cal. 
593. 

2. Plaintiff corporation took the names of its principal stockholders as its own. 
Some of these stockholders afterwards organized another company, and used their 
names with the addition of one other, as its name. Held, that the corporation 
first using their names, was entitled to protection in that use, and that defendants 
would be enjoined from using such names. — Holmes, Booth, & Haydens v. Holmes, 
Booth, & Atwood Manufacturing Company, 37 Conn. 278. 

3. Complainants manufactured plows at Moline, Illinois, and for years branded 
their plows with their name, and underneath ‘ Moline, Ill.,” and they were known 
to the world as the ‘* Moline plow.” Held, that a court would not protect them 
in the use of this as a trade-mark, nor could a person appropriate to himself the 
name of the town where he lived to the exclusion of other inhabitants there. — 
Candee, Swan, & Company v. Deere & Company, 54 Ill. 439. 


Trespass. —See Lease; SLANDER. 


TROVER. 

Manure had accumulated in a street, the fee of which was in the borough. 
Plaintiff raked it into heaps, and left it to get means for its removal. Defendant 
came with a cart, and took it away. Held, that the plaintiff could maintain trover. 
— Haslem y. Lockwood, 37 Conn. 500. 
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Trust. 

1. A trustee, under order of court, paid a certain portion of Confederate 
money collected by him, and held the balance to await the adjudication and set- 
tlement of certain liens. This balance he deposited in his own name in a bank, 
until he was compelled by the Confederate government to invest it in four per 
cent Confederate bonds, which became worthless. Held, that he was not person- 
ally liable for the depreciation. — Davis v. Hannan, 21 Gratt. 194. 

2. M. held a large judgment against plaintiff, which he offered to assign to 
plaintiff for $500; plaintiff refused. Defendant fraudulently represented to M, 
that he came from and on behalf of plaintiff, and took an assignment to himself, 
paying the $500. Held, that he was in no sense a trustee for plaintiff, and plain- 
tiff was not entitled to the benefit of his purchase. (RapraLvo and Peckuam, JJ., 
dissenting.) — Garvey v. Jarvis, 46 N. Y. 310. 

See Bits Nores, 2. 


Utrra Vires. — See Corporation, 1. 
Venpor. — See SratuTe OF Fraups. 


VoiuntTaRy CONVEYANCE. 

Plaintiff recovered judgment in Louisiana against defendant; this being un- 
satisfied, he recovered a judgment in New York; defendant being insolvent, then 
made a voluntary conveyance of lands in Texas, and plaintiff in the courts of 
Texas undertook on his New York judgment, to set this aside, and subject the 
lands to the payment of his claim. Neither plaintiff nor defendant were resi- 
dents of Texas. Held (DENNison, J., dissenting), that plaintiff could assail the 
conveyance for fraud, before he obtained judgment in Texas. — Ward v. McKen- 
zie, 33 Texas, 298. 

Waces.—See Wipow. 
Warver. — See Insurance, 3. 
War. — See ConstitutTionar Law, 1, 6. 


WaAREHOUSEMAN. — See BuRDEN OF Proor. 


Warranty. 
A. swapped his mule for B.’s horse, B. saying that the horse was fourteen years 
old. Held, a warranty of the horse’s age, and that B. could not escape on the 


ground that he did not say how much older than fourteen years the horse was. — 
Burge v. Stroberg, 42 Geo. 88. 


WATERCOURSE. 

A. was a riparian owner on both sides of a stream not navigable, but on which, 

in freshets, logs could be driven. B. owned a saw-mill below A., and obtained 

logs, and floated them down the stream to his mill. Held, that an injunction would 

not be granted to prevent A. from obstructing the stream, and thereby preventing 
B. from so floating his logs. — Hubbard v. Bell, 54 Ill. 110. 

Way. — See Apverse User. 


Wipow. 
Plaintiff was a widow; her minor son lived with her, and she took care of him; 
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no guardian was ever appointed for him. Held, that she could recover the amount 
of his wages from the defendant for whom he worked, with her consent. — Mat- 
thewson v. Perry, 37 Conn. 435. 


WILL. 


Testatrix devised property to ‘*M. and her heirs during her natural life.” 
Held, that according to the rule in Shelley's case, in force in Texas, M. took an 
estate for life with remainder to her heirs in fee. — Brooks v. Evetts, 33 Texas, 
732. 

See ConstituTionaL Law, State, 7; Nuncupative 


Witness. — See Constitutions Law, 2; Governor. 


Worps. 
Extraordinary Care.” — See Carrier, 3. 
“ Head of a Family.” —See Constitutionat Law, Srate, 2. 
** Lawful Day’s Work.” —See Ercut-Hour Law. 
** May.” —See Bonp, 2. 
** Occupied.” — See Lease. 
Perishable Property.” —See or Lavine. 
** Reasonable Cause.” —See Divorce. 
** Regular Course of Business.” —See Bitts anp Notes, 2. 
Works” of a railroad. —See Constitutionat Law, 38. 
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BOOK NOTICES. 


The Law and Practice of Injunctions in Equity and at Common Law. By Wu- 
Lum Joyce, Esq., of Lincoln’s Inn, Barrister at Law. Two Volumes, 
London: Stevens & Haynes. Cincinnati: Robert Clarke & Company. 1872, 


Tms work, by an arrangement similar to that made with regard to some other 
law-books, — as, for instance, Benjamin on Sales, — although printed in England, 
is published simultaneously both in England and America. This, we suppose, 
diminishes the chance of an American reprint, and gives the reader better print 
and paper than he would be likely to get.if the book was printed in this country; 
and the notes ‘* containing all the American decisions,” which would accompany 
an American edition are no great loss, if as poor as such notes are apt to be 
But notwithstanding this, the large price, twenty-two dollars and a half, asked for 
these two volumes, makes the experiment a doubtful one. 

The work is divided into four parts ; the first, which is by far the largest, com- 
prising three-fourths of the two volumes, treats ‘‘ of injunctions to stay wrongful 
acts of a special nature (not being proceedings in other courts) ;” the second 
part concerns ‘* injunctions to stay proceedings in courts of law and other 
courts ;” the third part is devoted to practice, while the fourth part contains the 
law arising on the English statutes, which give the power to grant injunctions in 
certain cases to the courts of common law; this last part can be of little if any 
practical service in this country. 

Mr. Joyce says in his preface, ‘* a selection from the American cases has been 
added. For these, the author is, with some few exceptions, indebted to Mr. F. 
Hilliard’s very able work on injunctions.” Of the ability of Mr. Hilliard’s book 
we endeavored some time ago (4 Am. Law Rev. 148) to give our readers an idea, 
‘*Of thorns men do not gather figs, nor of a bramble bush gather they grapes,” 
and those parts of the present work devoted to the American cases are naturally 
of the very slightest value; fortunately they are very small, consisting of a page 
or half a page at the end of each important subdivision. Thus the American 
patent cases are all on one page; of the American cases on trade-marks, which 
are very valuable, and of which Mr. Cox has collected eighty in his recent work, 
Mr. Joyce gives six, and half of these are the decisions of inferior courts; of 
the numerous cases decided in the United States on copyright, many of which 
are of the highest interest, there are only two here noticed, and those of a trifling 
character, while we have not been able to find any of the American cases on cov- 
enants touching the use of real estate. 

It is entirely as a compilation and discussion of the English cases that Mr. 
Joyce’s book must fall or stand, or rather as a compilation of them; for of dis- 
cussion there is almost none. After having examined both volumes with consid- 
erable care, we have not met with any independent criticism of the cases, or any 
attempt to point out inconsistencies, or to reconcile apparent contradictions. Mr. 
Joyce has evidently abstained from all this in principle, has satisfied himself with 
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stating the cases, and has left his readers to draw their own inferences, and make 
their own comparisons. We are aware there are some who think this the whole 
duty of text-writers, and unquestionably it is the safer side to err on; but such a 
book, however useful it may prove, cannot have a lasting reputation. 

The arrangement of the work is elaborate, but not very good. For instance, 
looking in the index to see what the author had to say about restraining the pub- 
lication of letters, under the head “‘ letters,” we were referred to pages 350-352, 
where the subject is partially discussed under the general head of personal prop- 
erty; but at a later page (p. 475) the subject is taken up again, without any 
reference thereto being made from the previous place or in the index, and it is on 
this latter page, and not in the former place, that the leading case of Gee v. 
Pritchard, 2 Swanst. 422, is noticed. 

Barring, however, a perplexing arrangement, Mr. Joyce’s work, within the 
limits which he has assigned himself, is well done. He has been evidently dili- 
gent in the collection of cases, and the points decided are stated with accuracy, 
and with more fulness of detail than in any work on injunctions with which we 
are familiar. It cannot fail to be useful in instructing practitioners in the proper 
employment of this much abused method of procedure. 


Reports of Cases in Law and Equity determined in the Supreme Court of the 
State of Iowa. By Epwarp H. Stizes, Reporter. Vol. X. Being volume 
XXXI. of the Series. Published by the Reporter. Ottumwa. 1872. 

Iv this volume we find another of the numerous cases of alleged conflict of a 
state law with the federal constitution or a law of Congress, growing out of the 


continuous lines of railroads which extend from state to state, and which each 
state claims control over in some particulars so far as the road lies within their 
respective limits. Section 2 of chapter 9 of the Acts of the Ninth General 
Assembly of Iowa provided, that ‘*In the month of September annually, each 
railroad company shall fix its rates of fare for passengers and freight . . . per 
mile . . . and on the first day of October following, shall put up at all stations 
. +. on its road a printed copy of such fare and freight, and cause a copy to 
remain posted during the year.” For wilfully neglecting so to do, or for receiv- 
ing higher rates of fare and freight, there was a penalty of not less than 100, nor 
more than 200 dollars to the use of the person injured thereby, and suing therefor. 
It was maintained for the company, in a most elaborate and strenuous argument, 
that this section was repugnant to section 8 of article 1 of the constitution of the 
United States, which provides, that Congress shall have power to regulate com- 
merce among the several states, and with the act of Congress of June 15, 1866, 
which enacts, that every railroad company in the United States whose road is 
operated by steam is authorized to carry passengers, freight, and property on 
their way from any state to another state, and to receive compensation therefor. 
14 U. S. Stat. at Large, 66. It was conceded in the opinion of the court for the 
purposes of the case that the transportation of passengers and goods by railroads 
is “‘ commerce,” according to the meaning of that term in the constitution. That 
point was in substance determined in Gibbons v. Ogden, 9 Wheat. 189, and in 
Passenger Cases, 7 How. 276. But it was held, that the act in question was in 
the nature of those police regulations ‘‘ necessary to preserve the peace, health, 
morals, and property of the people, and to protect them from imposition and 
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injustice,” which it is plainly within the power of the states to establish; and that 
it in no way attempted to “‘ regulate commerce” in the sense in which that phrase 
is used in the constitution. Fuller v. The Chicago & N. W. R.R. Company, p, 
187; s.c. p. 211. In the latter case the aflidavits of jurors were admitted to 
show that the jury agreed to ‘* mark” on the question of damages, and divide the 
aggregate by twelve and be bound by the result. A verdict arrived at in that 
manner was held invalid. In Callanan v. Brown & Company, p. 333, defendants 
contracted to sell plaintiff certain paving bonds of the city of Memphis, stating 
that the bonds were to be specially secured, and the payment of the principal and 
interest thereof guaranteed and provided for by a sinking fund set apart for that 
object. The bonds as delivered contained no guarantee by the city of Memphis, 
that they should be paid by any fund set apart for that object according to the 
assurance of defendants in their contract, and said city had never made such guar- 
antee. Plaintiff averred that there had been other paving bonds issued, secured 
as above, and they were then selling at par, while the bonds in question were 
worth no more than fifty per cent. There were twenty bonds, each calling for 
$1000. Plaintiff retained the bonds and claimed $10,000 damages for breach of 
warrauty. Held, that there was a warranty though the word warrant was not 
used; that plaintiff could retain the bonds and sue for damages, though he might 
perhaps have returned them, and sued for the price ; that the measure of damages 
was the difference between the market value of such bonds as were actually de 
livered, and the market value of bonds secured in the manner set forth in the war 
ranty; and that the price in fact paid for the bonds was not to be taken into 
account in fixing the measure of damages. Compare the case arising out of these 
same bonds at the head of our fifth article. In Woodward v. Rogers, p. 342, the 
rule was reiterated, that where fraud in the making of a negotiable note is set 
up, the onus is on the holder to show that he is a bond fide purchaser before 
maturity. In Winne v. The Illinois Central R.R. Company, p. 582, flour was 
injured in transport, so that on its arrival it was worthless. Plaintiff expended 
twenty-five cents a barrel on it, and was thus enabled to sell it, though at less 
than its full value. Held, that he might recover in damages the difference be- 
tween what it would have sold for if it had arrived uninjured, and what it was 
actually sold for; and also what plaintiff had expended upon it to render it sale 
able after its arrival. In Miller v. The Mutual Benefit Life Insurance Company, 
p- 216, where the defence on a life insurance policy was, that the death was caused 
by intemperance, the judge charged that if the death was only contributed to by 
the intemperate use of liquor, the defence failed. Held, not erroneous. 


We are apt to make flippant jests about the facility of divorce in some of our ~ 


western states, but what could show more plainly than the following, that they do 
not always merit the impeachment? About the last of July, 1869, a “* party,” 
videlicet the defendant in Wier v. Still, p. 107, called at the house of the 
plaintiff in Libertyville, where the latter, a widow, kept house with her child. 
The party introduced himself, and with real Harry-of-England bluntness, said he 
had been recommended to the plaintiff as a person who would make him a good 
wife, and requested the happiness of calling upon her, ‘‘ with a view to matri- 
mony.” Plaintiff demurely objected to this. ‘‘ Excusez anoy je vous supplie, mon 
tres puissant seigneur,” said she. Yet she was inwardly flattered and charmed by 
the impudence and ardor of the lover, and above all by the fascinating mystery 
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about him. In a few days, on the fourth of August, he called again, and proposed 
that he get a license at once, protesting that, as for himself, his possessions were 
ample, and his moral character unblemished. Plaintiff pleaded the custom of the 
country as militating against such hot haste, but he said ‘‘nice customs did 
courtesy ” to such as he, and upbraided her for suffering herself to be ‘‘ confined 
within the weak list of a country’s fashion.” So persuasive was his pleading that, 
as plaintiff admits, she at last said, ‘* An if my [mother] will I am content ;” 
whereupon defendant procured a horse and buggy, and, armed with the license, 
they drove to her mother’s, when he soon convinced that worthy lady, and would- 
be mother-in-law, that ‘* half Northumberland belonged to him,” and that he was 
abundantly able to send her daughter ‘* home in a coach and three,” if need were ; 
indeed, that he was a most eligible match. The mother having given her con- 
sent, the priest (in fact a justice of the peace) was summoned, the ceremony 
duly performed, and the happy pair started for [her] home. The ride thither 
furnished leisure for repentance, and before the wedding party was half-way 
home, plaintiff ‘* began to feel badly about it,” and this bad feeling grew so 
rapidly, that when they arrived, the bride without more ado requested the bride- 
groom to ‘‘ leave.” He acted on her suggestion and left, and the plaintiff's bill 
goes on to say that she had since learned that, so far from his having abundant 
means, and an unspotted character, as he basely pretended, he had not a penny, 
and had in fact just completed his third term in the Iowa penitentiary. On these 
facts the court brutally refused to grant a divorce to the plaintiff. 


The Principles of Equity, intended for the Use of Students and the Profession. 
By the late Epmunp Henry Turner Snett. The second edition. By 
J. R. Grirrirn. London: Stevens & Haynes. 1872. 

Since the publication of the first edition of this book in 1868, the talented 
young author has died, but its pages have been carefully reviewed by Mr. Grif- 
fith. The manner in which the book was constructed is told by Mr. Snell, with 
great frankness, in his preface to the first edition. ‘‘ The author, in the course 
of his studies for the bar, made so many notes on the principles of equity and 
the cases in support of them, not only from his own private reading, but from the 
lectures of that able and distinguished master, Mr. Birkbeck, the lecturer on 
equity jurisprudence, that it required but little trouble to recast and mould them 
into the form of a book.” The announcement is not prepossessing. The notes 
of a student of law, moulded with “little trouble” into a book, do not give 
promise of an important addition to legal literature. We should expect from a 
beginner rather a good special book on the most abstract topic of the law, than 
a general treatise like the present, which, above all others, demands a mature 
mind and large experience. 

But the work is much better than the preface would lead one to expect. The 
late author must have been a person of rare industry and accuracy; and he has 
produced an unquestionably useful work. Its basis is evidently the Commenta- 
ries of Mr. Justice Story on Equity Jurisprudence; whole pages, with slight 
verbal alterations, are taken from that storehouse of learning, which forms also, 
even more unmistakably, the groundwork of Mr. Josiah W. Smith’s Manual 
of Equity Jurispridence. 

We suppose every lawyer has his favorite text-books on different branches of 
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the law, his choice of which has been determined sometimes by accident; ye 
confess that for our own part we have always found Adams’s Treatise on Equity 
the most convenient and accurate compendium of chancery law and practice, 
but we are aware that its terse and dry form repels many students, while the two 
large volumes of Story’s Commentaries seem to demand more time than the lay 
student in America is generally willing to give to the study of equity, a branch 
of the law which is sadly neglected in our law schools and other places of legal 
education, and it seems to us that this book of Mr. Snell may fill a vacant place 
as a text-book for students. It is less bulky than Story, while it is easier to com- 
prehend ; and, from the number of illustrative cases, easier to remember than 
Adams. And on one point it is superior to both, and, indeed, deserves high com- 
mendation. Every one who has read the recent reports of equity cases in England 
is aware how many important decisions have been made within the last few years 
on many points of chancery law. To these decisions, which are wholly wanting 
in Adams, and very imperfectly given in the recent editions of Story’s Commen- 
taries, Mr. Snell has made very full reference ; and it is this part of his book which, 
besides its aid to the student, gives it a real value to the practitioner. 


A Digest of Statutes, Decisions and Cases throughout the United States upon the 
subjects of Divorce and Alimeny. Supplemented by a Brief of Law and Fact 
of all Cases in Divorce decided in the Supreme Court of Pennsylvania, with 
a Synopsis of the Acts of Assembly and the Rules of Practice in Divorce 
Cases in Pennsylvania. By Wa. HarpcastLe Browne, Esq., of the Phila- 
delphia Bar. Philadelphia: Kay and Brother. 1872. 


WE cannot better indicate the scope and plan of this book than by giving its 


Table of Contents: I. Digest of Statutes; II. Digest of Decisions; III. In- 
dex of Divorce Cases in State Reports; IV. Brief of Pennsylvania Cases; 
V. Pennsylvania Acts of Assembly; VI. Rules of Practice in Pennsylvania; 
Table of Consanguinity and Affinity ; Appendix ; Ecclesiastical Law of Divorce, 
From the nature of the subjects we could not expect the first division to be of 
much practical value to the profession. The statutes change so constantly in all 
the states that an attempt to give any thing like a digest or synopsis of those on 
a special subject, like that of divorce, is likely to be well-nigh futile. Even if 
well done, we are unable to see what right such a synopsis has in a book bearing 
the name of a digest. A digest is pre-eminently a practical work, and unless it 
is useful to the practitioner, it is likely to be of no use to anybody. A law-book 
which aspires to be any thing more than a ready assistant to the practising lawyer 
in the forms of his own courts, and the statutes of his state, ought not to carry on 
its face the assurance that it will be, to all intents and purposes, useless within 
six months of its publication. Yet we venture to say that six months fiom this 
time no careful lawyer will feel that this synopsis can be relied upon, even in a 
general way, when examination of it proves that it cannot be relied upon as show- 
ing the state of the law at the date of the book. The work bears date as of 
June 1, 1872, and the digests of Massachusetts statutes, after giving the four 
cases in which marriages are void ab initio, and six causes for divorce a vinculo 
matrimonii by legal process, states that ‘‘ divorces from bed and board are de- 
creed for” four causes enumerated. Now this statement is substantially correct 
of the law in Massachusetts as it was something over two years ago, but by 
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chapter 404 of the Act of 1870, approved about two years before the date of the 
present work, it was enacted that thereafter no divorce from bed and board should 
be decreed in the commonwealth ; that all parties divorced from bed and board 
should be held to have been divorced nisi, and all libels pending for divorce from 
bed and board should be held to be for absolute divorce nisi as thereinafter pro- 
vided. All the causes theretofore furnishing ground for divorce from bed and 
board were made causes for divorce nisi according to the act. In all divorces, if 
the parties live apart for five years after the decree nisi, the court shall make the 
decree absolute ; and after three years the court has discretion as to making a de- 
cree absolute, on proof that the parties have lived apart during that time. Other 
changes were made in the law which it is not necessary to enumerate. This in- 
stance is suflicient, not only to show the want of any practical value in this part 
of the book, but also to show a great want of diligence and vigilance in giving 
it even what value it might have had. Either the work went through the press 
with surprising moderation, or the editing of it was done in a very slipshod 
way. 

Following this synopsis of statutes comes a ‘‘ digest of important decisions ren- 
dered in the appellate courts of the different states,” arranged under thirteen 
heads. Each section has the name of the state where the decision given in the 
section was made, and the “syllabi” are said to be chronologically arranged, 
but we miss that customary and most convenient and desirable feature of a 
digest, the year in which the decision was rendered; so that, although we know 
that number 94, for instance, which is a case in Pennsylvania, was decided prior 
to number 95, a New York case, we are left in ignorance of the actual date of 
both cases. The most surprising omission, however, is that of the names of the 
cases. The only reference given in each instance is, the number and page of the 
volume of reports where the case digested is to be found. This omission alone 
would to our mind render this part of the book almost valueless. The defect is 
not made up in the succeeding division of the book, which consists of an index 
of all the decided cases, arranged according to states, and under the heads used 
in the digest proper. Here again the cases are arranged chronologically, and 
not alphabetically. If one consulting the digest, therefore, has come upon a 
case in point, and wishes to know its name, he must turn to the corresponding 
heading in the index of cases, and there look through the list of reports, and 
having found the reference given in the digests, by running his eye across the 
page, he will come at last upon the name of the case. When we consider that 
the digest does not purport to contain all the decided cases, good and bad, but 
only the more important ones, and is to this extent a sort of imitation of a col- 
lection of leading cases, the failure to give such a sine qua non of convenience 
as the names of the cases becomes wellnigh exasperating. To those who shall 
be led into using the book hereafter, we imagine that it will be utterly so. There 
is not the excuse of want of room, for much of the remaining sixty pages is pad- 
ding for everybody but Pennsylvania practitioners, and the work by no means 
purports to be for them only. Probably the book will be bought by the latter 
by reason of the practical local matter it contains, and it may be useful to them 
for the same reason. But the book aspires to be something more, and so fails to 
supply satisfactorily any want at all. The publishers have issued the volume in 
a neat and portable form. 


We 
quity 
ctice, 
2 two 
legal 
place 
than 
‘om- 
land 
ears 
| 
the 
Pact 
with 
| 
is | 
its 
In- 
es; 
ia; 
ee, 
of i 
all 
on 
| 
ng 
it 
ok | 
er 
on 
in 
is 
v= 
yf 
Ir 
lo 
ot 
YUM 


144 BOOK NOTICES. 


Howson on Patents. A Brief Inquiry into the Principles, Effect, and Present 
State of the American Patent System. By H. & C. Howson. Together 
with the Laws of the United States relating to Patents, Trade-marks, 
and Copyrights. Second edition, Philadelphia: John Campbell & Son, 
1872. 


Tuts is not a law-book, but a reprint from an official copy of the act relating 
to patents and copyrights, approved July 8, 1870, to which is prefixed an essay 
on some of the general features of patent property and inventions, and a discus- 
sion and defence of the rules and regulations, and mode of procedure, of the 
United States patent-office. The patent system has been the subject of some 
pretty severe strictures of late, aimed partly at the administration of the patent- 
oflive, and partly at the patent law itself. The subject of preliminary official 
examination furnishes the main grievance to those having occasion to deal with 
the patent-office, the unsatisfactory results of which, in many instances, having 
provoked a discussion as to the propriety of dispensing with preliminary cxami- 
nations altogether. It is urged that the experience of England, where prelim- 
inary examination is not made, shows such examination to be unnecessary and 
_ useless. The fact that litigation almost invariably follows the issue of a patent 
in England, furnishes no argument in favor of preliminary examination, as the 
same result happens in this country as to all patents of value, no matter how rigid 
may have been the previous inquiry as to the novelty, usefulness, and accuracy 
of description of the invention. The present essay attempts to answer these 
objections, and contends that the American system is, on the whole, the best one, 
and that the complaint should be directed against the want of facilities in the 
patent-office department, rather than against the system itself. In the early 
days of the department, one or two principal examiners sufliced to attend to all 
the official examinations required, bat from the enormous increase in the business 
of the department, there are now a large number of principal examiners, each 
one of whom is, in his own department, nearly independent. The result is, a 
great want of uniformity in the granting of patents, and a certain appearance of 
caprice in the disposition of applications. In short, there are grave defects in 
our patent system, and the patent business of the country has outgrown and 
overrun the patent-office department. The consolation for this state of things 
is, that it is not as bad as it might be, and there is a disposition on the part of 
the department to improve it, and consequently a reasonable prospect of im- 
provement. 

The essay contains, at least, some salutary advice to the Messrs. Howsons’ 
clients, and will doubtless tend to make them more patient of delays, and more 
tender towards their solicitors therefor. Every successive delay in the process 
of obtaining a patent seems a genuine result of the how-not-to-do-it office to this 
sort of men, who are the cousins-german or a collateral branch of the genus 
irritabile. 

It is worthy of note that there are now, as there have always been, thoughtful 
men who oppose patent laws altogether. Holland abolished her patent laws in 
1869, while Switzerland never had any. 
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A Selection of Cases on Sales of Personal Property. With References and Cita- 
tions. By C. C. Lanepext, Dane Professor of Law in Harvard University. 
Prepared for Use as a Text-book in Harvard Law School. Vol. I. Boston: 
Little, Brown, & Company. 1872. 


WE have before noticed Professor Langdell’s Selection of Cases on the Law of 
Contracts, 5 Am. Law Rev. 539, and 6 Am. Law Rev. 353. The present work 
ison the same plan. ‘* The topics embraced in this volume are the same that are 
treated of in the first and second parts of Blackburn on Sale, and in the second 
book and the second part of the first book of Benjamin on Sale.” These topics 
are the Statute of Frauds, and Executed and Executory Sales; if the same order 
is followed in the second volume, that will treat of the performance, avoidance, 
and breach of the contract. Under each head the leading cases are given in 
chronological succession: first the English, and then those American cases which 
have extended, restricted, or modified the law as held in England. 

We are surprised to see how many cases Professor Langdell has succeeded in 
getting into one volume ; if our count is correct, there are two hundred and fifty- 
three of them, and they include nearly all the really important cases. 

The book is primarily intended for the use of students, and therefore the head- 
notes are all intentionally omitted, so that the learners may make them for them- 
selves, but the admirably constructed index or digest will serve at the same time 
as a key to prove whether they have done their work correctly, and also as a 
neat compendium of the law. To those students who desire to pick up in a few 
months enough law terms to enable them to pass the superficial examination which 
almost everywhere in the United States will admit to practice at the bar, we can- 
not conscientiously recommend these books of Professor Langdell’s; they would 
consume too large a proportion of their scanty minutes; but for those students 
who desire to know what the fundamental principles of law are, and the method in 
which they have been worked out and applied, we know no work to which we should 
sooner recommend them. These books are conceived in the very spirit of the 
common law, of which the learned professor is so consummate a master. Whether 
the common law is the best system of law or not ; and whether or not its growth and 
development through the medium of decided cases is better and fuller, and more 
scientific than could have been reached through the speculations of successive 
text-writers, yet it is the system of law under which we live, and it has grown 
and developed through a series of decisions in the courts, and no one can hope 
to practice it with success, no one can hope to aid in giving it that general shape 
and form which it so sadly needs, without understanding its present condition, 
and how it has become what it is; and to give a knowledge of this without useless 
antiquarian pedantry, we know of no books superior to these selections of cases, 
by Professor Langdell. It would be impossible for any student, in the term al- 
lotted to professional study, to go over the whole body of the law in the thorough 
manner which the use of these books, and books like these, would imply, but the 
mere elementary parts might thus be studied, and if a student could not find time 
to read both of these books of Professor Langdell, we should recommend the 
cases on contracts rather than the present one, as dealing with more fundamental 
notions. 

We have said that these books were mainly intended to be useful to students ; 
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but if there are any practising lawyers—and there are here and there a few 
such — who still have the time and taste to ‘read law,” we can promise them 
that they will find no legal study more delightful than that of tracing the history 
of opinion through the pages of these books. 

We have dwelt on this second book of Professor Langdell’s more than we in- 
tended, because we have observed in some quarters a disposition to depreciate 
his former book ; its unpretentious and apparently simple construction may well 
blind one to the amount of accurate and extensive learning which has gone to the 
selection of these cases. ‘To understand fully how good these books are, the 
reader must be a pretty good lawyer himself. 


The Legal Tender Cases of 1871. Decisions of the Supreme Court of the United 
States, December Term, 1870, in the cases of Anox vy. Lee and Parker y, 
Davis ; with the opinions of Justices Srrone and Brapiey, and the dissent- 
ing opinions of Justices Cuase, CLurrorp, and Fietp. To which are added 
the notes of forty-four cases quoted or referred to in the several opinions above 
named. New York, 1872. Office of the Bankers’ Magazine and Statistical 
Register. Price Two Dollars. 

Tue case of Hepburn v. Griswold, 8 Wall. 603, was argued very much on the 
question whether the Legal Tender Act was a ‘‘ necessary and proper” means of 
carrying out some of the powers expressly given to Congress, both by the Chief 
Justice giving the opinion of the majority, and by Mr. Justice Miller speaking 
for the dissenting judges; and the case presented the curious spectacle of the 
Supreme Court reversing the determination of Congress on a point of political 
economy. 

Some arguments of a different character, which had not been adverted to 
in Hepburn vy. Griswold, were presented in two communications to the Law 
Review of July, 1870, called forth by that decision, and from one of which 
we quote: ‘It is hard to understand when a power is expressly given, which 
does not come up to a required height, how this express power can be enlarged 
as an incident to some other express power. The power to coin money 
means, I take it, both by the true construction and as interpreted by practice: 
(1) to strike off metallic medals (coin); and (2) to make those medals legal 
tender (money). I cannot therefore see how the right to make paper legal tender 
can be claimed for Congress, when the constitution virtually contains the words 
‘Congress shall have pbwer to make metals legal tender.’ It is to be remem- 
ered, that those who deny the power have only maintained that it is not granted 
by implication. They are not called on to find a constitutional prohibition. It is 
perfectly consistent with this argument that the power to issue bills not legal 
tender may be claimed under the borrowing clause, and of this opinion was Mr. 
Madison. Mad. Pap., Aug. 16, 1787, vol. iii. p. 1346, note.” 

The above argument we believe to be unanswerable, and it is satisfactory to see 
im the later decision the majority devoting a good deal of energy to the business of 
overthrowing it, and Mr. Justice Field of the minority restating it in explicit lan- 
guage. He says: ‘* The power to coin money is, therefore, a power to fabricate 
coins out of metal as money, and thus make them a legal tender for their declared 
values as indicated by their stamp. If this be the true import and meaning of the 
language used, it is difficult to see how Congress can make the paper of the gov- 
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ernment a legal tender. When the constitution says that Congress shall have the 
power to make metallic coins a legal tender, it declares in effect that it shall make 
nothing else such tender.” (We should prefer to say it excludes the implication 
of agrant of more extensive powers.) ‘*. . . Mr. Madison has appended a note 
to the debates, stating . . . that he * became satisfied that striking out the words’ 
(authorizing Congress to emit bills of credit) * could not disable the government 
from the use of public notes, as far as they could be safe and proper; and would 
only cut off the pretext for a paper currency, and particularly from making the 
bills a tender either for public or private debts.’ (Madison Papers, vol. iii. p. 
1346.) ” Judges Strong and Bradley are more successful to our mind in meeting 
the shadowy argument drawn from the spirit of the constitution, — as to impairing 
the obligation of contracts, &c.,—than in overthrowing this. Less attention is given 
than in Hepburn v. Griswold to the fitness of the Legal Tender Acts to accomplish 
their ends, which we must think a purely legislative question in the absence of an 
obvious fraud on the constitution. 

The little book before us is convenient enough for those who do not wish to buy 
the twelfth of Wallace. It does not materially gain in value from the notes of 
the cases referred to published at the end. 


A Treatise upon the Law applicable to Negligence. By Tuomas Wiru1aM 
Saunpers, of the Middle Temple, Barrister at Law. With notes of American 
Cases by Henry Hooper. Cincinnati: Robert Clarke & Company. 1872. 
Saunpers on Negligence is an excellent little work for the purpose for which 

it was intended. It was the aim of the author to give, in a compendious and con- 

‘venient shape, a volume, by which a ready reference might be furnished to the 

English authorities on the subject upon which it treats. 

We cannot speak in praise of the American reprint of the work. The editor 
cannot have read understandingly the work he has pretended to attempt to anno- 
tate. In his preface he says: ‘‘ In supplying notes and references to the cases 
decided in the American courts, no attempt has been made to give all, or even 
the greater part of the numerous decisions rendered by our courts on this branch 
of the law; but in view of the elementary character of this work, I have con- 
tented myself with referring the reader to those leading cases only which illustrate 
or deny the doctrine laid down in the text. . . . A chapter has also been added 
to the English work on the subject of Telegraphs, the author having omitted to 
include this subject in his treatise.” Thus the editor excuses himself for the 
poverty and wretchedness of his notes on the plea that Mr. Saunders’s work is 
elementary. But Mr. Saunders’s work is a careful collation of all the English 
cases upon the subject upon which it treats; unless elementary means small, in no 
sense can the work be called elementary. Mr. Saunders work is small, because 
it has been laboriously condensed; the size has not been increased in the Ameri- 
can edition; but the reason is that neither time nor labor, worth the name, have 
been bestowed in enlarging it. 

Mr. Saunders is accused of having omitted the subject of telegraphs in his 
treatise; but is there any English case relating to telegraphs, and having a bear- 
ing upon the subject-matter of the book, which he has not given ? 

The editor says that he refers ‘‘ the reader to those leading cases only which 
illustrate or deny the doctrine laid down in the text.” But the majority of the 
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cases which he has very sparsely scattered at the bottom of the pages, as exeres. 
cences upon the text, are not leading cases, and most of them are cases of no 
importance at all. No sort of discrimination appears to have been used in their 
selection. The publisher should have simply reprinted Mr. Saunders’s book. The 
pretended improvements have resulted in deformity. 


Reports of Cases Argued and Determined in the Supreme Court of Tennessee, for 
the Years 1870, 1871, and 1872. Josern B. Hetsketr, Reporter. Vol. III. 
Criminal Part. Nashville: Jones, Purvis, & Co., State Printers. Paul & 
Tavel, publishers. 1872. 

Tuts volume consists entirely of criminal cases, and is to be bound with the 
civil cases, the two parts making together Volume III. of Heiskell’s Reports, 
Very many of the cases reported in this part are merely adjudications upon dif- 
ferent sections of the Tennessee Code. The most important case of general 
interest is that of Dove v. The State, p. 348, in which the question of the burden 
af proof in cases of insanity is discussed and determined. The prisoner was 
tried for murder, there was no doubt about the killing, and insanity was set up 
as a defence. The court charged the jury that ‘the proof of insanity must be 
as clear and satisfactory, in order to acquit, as the proof of the crime ought to 
be to find a sane man guilty,” and that if the jury had a reasonable doubt as to 
the insanity of the prisoner they ought to convict. To this ruling the prisoner 
excepted, and the exception was sustained by the Supreme Court, Nicholson, 
C. J., delivering the opinion. The question had never been presented to the 
court in Tennessee before, but it was rightly considered that the governing prin- 
ciple was to be found in Coffee v. The State, 3 Yerg. 283. There the question 
was as to the quantum of proof required to establish malice, the fact of the kill- 
ing being granted, and it was held that to warrant a verdict of guilty of murder, 
the whole evidence taken together must generate full belief of the guilt of the 
party as consisting of the killing with malice, This was one of the earliest cases 
combating the rule laid down in the books, that when the fact of the killing is 
established, the burden is on the prisoner to prove beyond a doubt that he did it 
without malice. The case is cited with approval by Wilde, J., in his elaborate 
dissenting opinion in the leading case on this subject, that of Commonwealth v. 
York, 9 Mete. 92. Chief Justice Nicholson, assuming that Coffee v. The State 
settled the point that malice is to be considered as an inseparable part of the 
prosecutor’s case, and so requiring the same quantum of proof as the fact of the 
killing, proceeds to inquire whether there is any sound reason for holding that, 
while a doubt as to malice would secure acquittal, a doubt as to sanity would not. 
The argument is this: Murder is the unlawful killing, with malice aforethought, by 
a person of sound memory and discretion, of any reasonable creature. Here 
then are three substantive facts to be affirmatively proved; namely, the fact of 
the killing, the malice, and the sanity. The burden being on the prosecutor to 
prove the murder, the burden must necessarily be on him to prove the presence 
of the three essential elements of murder. A doubt as to the fact of the killing, 
as of the presence of the accused where an alibi is set up, suffices to acquit ; so, 
according to Coffee v. The State, does a doubt as to the malice ; why then should 
not a doubt as to the sanity have a like effect? It is true that from the fact that 
the prisoner is a human being, there is a presumption that he is sane, and this 
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presumption is sufficient, in the absence of counteracting proof, to establish the 
fact of sanity. But as soon as sufficient evidence is adduced by the accused to 
raise a doubt in the minds of the jurors as to his sanity, he must have the ben- 
efit of that doubt to the same extent that a doubt as to his bodily presence where 
alibi is the defence, would work to his benefit. For to doubt his sanity, his 
soundness of memory and discretion, is to doubt whether there exists in the 
case one of the essential elements of murder; i.e., whether there was murder; 
and where there is doubt there must be acquittal. The humane doctrine of doubt 
is applied to the worst men about whose sanity there is no doubt. How can the 
rule be reversed as to those whose memory and discretion are of doubtful sound- 
ness? It was admitted by Chief Justice Nicholson, that the English cases were 
the other way. 

In Vincent v. The State, p. 120, the theological test was applied, in measuring 
the capacity to testify, of a colored girl thirteen or fourteen years old. She did 
not know what would become of her if she swore falsely, but if she ‘‘ swore a 
lie,” she would ‘* go to the bad world.” Held, competent. Likewise in Log- 
ston v. State, p. 414, a boy eight years old was allowed to testify on the strength 
of his belief that if he ** swore a lie,” the ‘* bad man would get him.” According 
to Eubanks v. The State, p. 488, selling prize candy is gaming. 

In Lonas v. The State, p. 287, we have the inevitable claim that the Act of 
1870, c. 29, which prohibits the intermarriage of white persons with negroes, 
mulattoes, or persons of mixed blood descended from a negro, to the third gen- 
eration inclusive, is void, as contravening the Thirteenth and Fourteenth Amend- 
ments of the Constitution and the Civil Rights Bill, and the Enforcement Bill. 


It was, of course, held, that neither the constitution, nor any law which Congress 
can make, can have any thing to do with the domestic relation of marriage within 
the several states. 


Reports of Cases Determined in the Circuit and District Courts of the United 
States of Oregon and California. By Mattnew P. Deapy, United States 
District Judge, Oregon. 1859-1869. San Francisco: A. L. Bancroft & Com- 
pany. 1872. 

SEVERAL decisions of Judge Deady lave appeared from time to time in the 
different legal periodicals, especially in the Bankrupt Register; here we have 
them, with others, preserved in a permanent shape. The classes of cases which 
have furnished most of the matter for the present volume are those in admiralty, 
bankruptcy, and revenue matters. We note a few of them: — 

A drayman hired by the shipper of goods to take the goods to the ship, deliv- 
ered them to the freight clerk of the ship, and took from him a receipt containing 
the words ‘‘ not accountable for contents.” The shipper expressed his dissatisfae- 
tion with the insertion of these words, but did not reclaim the goods. Held, that 
there was no contract limiting the liability of the ship-owners, and that they were 
liable as common carriers. — The Pacific, p. 17. 

The agent of the master in shipping a crew cannot sign the names of the sea- 
men to the shipping articles as their agent. — Jn re Bryant, p. 118. 

In United States v. Avery, p. 204, Judge Deady argues elaborately that the 
power to regulate removals from office is in Congress; but that until it acts in the 
matter, the courts must follow the practice of the government which has treated 
the power as lodged in the President alone. 
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The plaintiff was arrested by a captain in the army, acting under the orders of 
General McDowell, who commanded the department of the Pacific, for expressing 
pleasure at the assassination of President Lincoln, The plaintiff sued the captain 
and General McDowell for false imprisonment. The United States statute of 
May 11, 1866, § 1, provides, that no officer shall be liable for any arrest made by 
virtue of any order ‘issued by the president or secretary of war, or by any milj- 
tary officer of the United States holding the command of the department, district, 
or place, within which such arrest was made.” The court held, that Congress had 
a right to pass the statute as a necessary means to make effectual its power to 
suspend the iabeas corpus, and that it was a protection to the captain; but that 
it was not a protection to General McDowell, who, in ordering the arrest, acted 
on his own motion, and not under the orders of any one else. 

In Bennett v. Bennett, p. 299, it was held, that a United States court has juris. 
diction on the petition of a woman who has been divorced from her husband, to 
grant a writ of habeas corpus against her husband to produce their child, in order 
that the court may pass upon the question of who is entitled to its custody, pro- 
vided the woman is a citizen of another state. In a similar case Judge Leavitt 
in the United States Circuit Court for the southern district of Ohio, in Ez parte 
Everts, 1 Bond, 197, held, that a federal court could not issue such a writ, on the 
ground that under a proper construction of § 14 of the Judiciary Act a writ of 
habeas corpus could only be granted when necessary to the exercise of the juris- 
diction of the courts, and that there was no jurisdiction of a case where the parties 
were citizens of different states, unless the matter in dispute exceeded in money 
value $500, and that in such a case as this there was no money value. Judge 
Betts many years ago decided the question against the jurisdiction in a case which 
afterwards went before the Supreme Court. — See Barry v. Mercein, 5 How. 103, 

In re Sutherland, p. 416, decides that a fine due to a state is not a debt provable 
in bankruptcy. 

A creditor who has not proved his debt cannot oppose the discharge of a bank- 
rupt. In re Burk, p. 425. It has been so held in Re Levy, 2 Ben. 169; s. ¢. 
1B. R. 66, and Re Palmer, 3 B. R. 77. But the weight of authority is the other 
way, Re Smith, 8 Blatchf. 461; Re Murdock, 1 Lowell, 362; s. c. 3 B. R. 36; 
Re Boutelle, 2B. R. 51; Re Shepard, 1 B. R. 115. 

A scheme to sell six hundred parcels of land for the uniform price of $50 each, 
to be distributed among the purchasers by lot, — three hundred parcels being worth 
not more than $50 each, and the remainder worth from $100 to $5000 each, —isa 
lottery ; and the manager thereof is liable to pay a license as a dealer in lottery 
tickets. — United States v. Olney, p. 461. 

The learned judge in several cases shows a commendable desire to hold the 
parties to some degree of strictness of pleading and practice in equity. 


Reports of Cases decided in the Circuit and District Courts of the United States 
within the Southern District of Ohio. Humphrey H. Leavitt, Judge. By 
Lewis H. Bonn, Counsellor at Law. Two Volumes. Cincinnati: Robert 
Clarke & Company. ; 

JupGe Leavitt took his seat on the bench as district judge in 1834, but the 
present volumes only contain cases decided by him subsequent to 1855. By far 
the most important class of decisions here given to the profession are those on 
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questions arising under the patent law; they are taken from Fisher's Patent Cases, 
arare and expensive work, Another important series of decisions .are those on 
the navigation of the Western rivers; they present many interesting questions on 
the law of collision; there are several cases also under the internal revenue laws, 
but opinions of general interest to the profession are not many. 

In Ex parte Everts, 1 Bond, 197, it is decided that a United States court has 
no jurisdiction to issue a habeas corpus to enable a father to reclaim his infant 
child from the custody of its mother and other persons, although he is a citizen 
of another state. 

In Blagg v. The Bicknell, 1 Bond, 270, it is held, that the risk of forfeiting in- 
surance by a deviation on the part of a sailing vessel, where no loss has been actually 
incurred, is not an clement to be taken into account in determining the value of 
the salvage service. This is in opposition to the general opinion of admiralty 
judges in this country. See Bond v. Brig Cora, 2 Wash. C. C. 80; The Nathan- 
iel Hooper, 3 Sumn. 542. 

Dr. Lushington, it is true, in The Deveson, 1 W. Rob. 180, held that a sailing 
yessel must be considered as uninsured, but then he did not think that a deviation 
to save property forfeited the insurance: The Orbona, 1 Spinks, 161; whereas the 
contrary doctrine is well established in America. 

In McAllister v. The Sam Kirkman, 1 Bond, 369, it is held, that supplies of 
material men furnished in a port to a vessel which originally belonged to that port, 
but has been transferred to the citizen of another state, give a maritime lien on 
the vessel, although the transfer was fraudulent, and made for the sake of cheat- 
ing the creditors of the original owner, if the material-men had no knowledge of 
the fraudulent character of the transfer. 

United States v. Cathcart, 1 Bond, 556, is an elaborate opinion against the 
right of secession. 

At the end of the first volume are the proceedings on the death of Judge 
McLean, and charge of Judge Leavitt to the grand jury in 1561, on the subject 
of treason, and his remarks on the death of President Lincoln. 

In Beard y. Bowler, 2 Bond, 13, it is held, that a demurrer to a plea to a bill 
in equity presents the sufliciency of the bill as well as of the plea. It seems in- 
credible that a judge who had sat on the bench of a United States court for over 
thirty years should not have known that there is no such thing as a demurrer to a 
plea to a bill in equity. 

The United States statute of June 3, 1864, § 30, provides that a national bank 
may charge any rate of interest which is lawful in the state where the bank is estab- 
lished, and that if it charges a greater amount of interest the borrower may re- 
cover back twice the amount of interest thus charged. Held, that this provision 
does not make the contract of borrowing unlawful, or prevent the bank from 
recovering the principal of a loan on which an unlawful rate of interest had been 
charged. — National Exchange Bank v. Moore, 2 Bond, 170. 

In The matter of Hollenshade, 2 Bond, 210, it is held, in accordance with the 
decisions in other districts, that a fraudulent conveyance made before the passage 
of the bankrupt act is no ground for refusing a discharge to a bankrupt. 

Ex parte Ross, 2 Bond, 252, is a case under the extradition act, and in The 
Cheeseman v. Two Ferry Boats, 2 Bond, 363, the application of the rule concern- 
ing salvage to ferry boats on the Ohio River is discussed. 


8 of 
sing 
tain 
of 
by 
nili- 
riet, 
had 
rto 
that 
‘ted 
Tis 
» to 
der 
vitt 
ute 
the 
of 
‘ies 
ige 
ich 
13. 
ble 
er 
6 
‘h, 
th 
Ty 
he 
es 
By 
rt 
he 
ar 


BOOK NOTICES. 


At the close of the second volume are the proceedings at a dinner, as a * com. 
plimentary expression of regard,” as it is styled, to Judge Leavitt on his leaving 
the bench. 

The reporter’s work is fairly done, though occasionally we met with head-notes 
stating legal principles like the following: ‘* The acts and conduct of the defend. 
ant, Lewis Carter, as proved, are within the scope and operation of said § 4” 
(of the U. S. St. of May 31, 1871]. 


A Digest of the Reports of the United States Courts and of the Acts of Congress, 
Jram July, 1868, to May, 1872. Comprising the decisions in Wallace, vols, 
6-12; Clifford, vols. 1,2; Blatchford, vols. 4-8; Wallace, Jr., vol. 3; Taney, 
Woolworth, vol. 1; Dillon, vol. 1; Abbott, U. S., vols. 1, 2; Benedict, vols, 
1-3; Fisher, vol. 3; Court of Claims, vols. 3-6; and in the current law maga- 
zines, and the opinions of the Attorneys-General. By Brensamin Vavucuay 
Assorr. Vol. V. Being the First Supplement to Abbott's National Digest, 
New York: Diossy & Company, 1872. 

Henk is another of those big volumes, which that benefactor of the profession, 
Mr. Abbott, grinds out, with such marvellous celerity, from his digest mill. The 
main work was completed in 1869, in four volumes, which rapidly succeeded each 
other, and which we noticed at the time of their respective appearances. (1 Am, 
Law Rev. 732; 2 Am. Law Rev. 534; 3 Am. Law Rev. 352; ib. 754.) The 
present volume contains the decisions in the twenty-eight volumes of the reports 
of the federal tribunals which have appeared since the printing of the principal 
work, besides numerous cases drawn from the legal periodicals, and the few 
cases in the United States courts which are inserted in some of the state 
reports. 

We have already said our say so often on this digest that there is little now to 
add. From the constitution of our government it contains all or almost all the 
law decided in the United States on many important topics, such as admiralty, 
patents and copyright, and bankruptcy ; particularly will the collection of cases 
under the Bankrupt Act be found of value. 

One difficulty with which Mr. Abbott has had to struggle, is the very inferior 
manner in which the decisions of the federal courts are reported ; the reports of 
the state courts are none too good, but those of the federal courts, especially 
when we consider the number that appear in hastily printed periodicals, are as a 
whole decidedly inferior. It is often impossible to print the printed head-note, 


and thus the labor of the digester is much increased. If the reader will compare 


one of the volumes of Wallace, for instance, with the statement of the cases in | 


Mr. Abbott’s Digest, he will see the superiority of the latter. 

And yet, while we recognize this, we cannot help feeling that the mechanical 
surpasses the intellectual part of these digests. Perhaps we do not do Mr. 
Abbott justice, but he always seems to us like the inventor of a machine of such 
marvellous complexity and power that he has only to sit smiling by, looking at 
boys feeding in volume after volume of reports and statutes at one end,.and vol- 
ume after volume of digests coming, all printed and bound, out of the other. 
The results of his discovery are useful and indispensable ; but, compared with 
the work of Comyns or Chitty, they bear the same stamp of inferiority that 
machine work does to skilful hand-work in other departments of human effort. 
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The American Reports. Containing all Decisions of General Interest decided in 
the Courts of Last Resort of the Several States. With Notes and References 
by Isaac Grant Tuompson. Vol. LV. Containing all Cases of any Gen- 
eral Importance in the following Reports: 25 Arkansas, 36 Connecticut, 44 
Alabama, 28 Iowa, 29 Iowa, 58 Maine, 47 Missouri, 20 Michigan, 21 Michi- 
gan, 103 Massachusetts, 52 Illinois, 44 New York. Albany: John D. Parsons, 
Jr. 1872. 

Ix 5 Am. Law Rev. 549, we noticed the first volume of the American Reports, 
and our views there expressed have been confirmed by the later volumes as they 
have been published. They show intelligent and discriminating work, but they 
attempt an impossibility. It is not practicable within the compass of two or three 
yolumes a year to give ‘all Decisions of General Interest decided in the Courts 
of Last Resort of the Several States.” The first volume, on which our former 
criticisms were based, contained cases selected from seven volumes of reports. 
It has been found necessary to almost double the number of books of reports to 
be compressed into one volume of this series; this fourth volume draws its sup- 
plies from twelve volumes of reports, and the third and fourth contain selections 
from thirteen volumes. If the first volume did not contain more than half of the 
decisions of general interest, the later ones can contain only a quarter. Even at 
this rate it is impossible to keep up with the fast flowing current of the reports. 
There are, at least, thirteen volumes of reports on the highest state courts, pub- 
lished in 1871, which have not yet appeared in this reprint; while of the twenty- 
four or more volumes published in the present year only one is as yet represented 
in the American Reports. The arrears will accumulate with frightful rapidity, or 
the selection will have to become even more meagre. 

But, although we think that this work fails, and must of necessity fail, in ac- 
complishing what it professes, it would be unfair to deny very considerable merit 
tothe editor. Though he does not and cannot sclect all cases of general interest, 
yet all the cases which he does select are of general interest; and, confined within 
such narrow limits as he is, we do not know that any one could do better. The 
tampering with the statements of facts is however dangerous ; if a reporter knows 
his business the facts are already condensed as far as is safe; and we fear the 
editor may come to grief some day on this part of his work. The head-notes 
seem sometimes to be changed for the mere sake of change, perhaps intentionally 
to avoid copyright difficulties; yet the editor has a very pretty faculty for 
stating the point of a case neatly; and it would be a good thing for the majority 
of the state reporters, if they would come to school to him to learn how to make 
up their own cases. 


Digest of the Michigan Reports including Harrington's Chancery Reports, 
Walker’s Chancery Reports, Douglass’s Michigan Reports, two volumes, and 
the Regular Series of Michigan Reports, embracing three volumes by Gibbs, 
eight by Cooley, one by Meddaugh, five by Jennison, and three by Clarke. 
Being the former Digest, with the subsequent reports incorporated. by 
EpGar A. Cootey. Ann Arbor: Gilmore & Fiske. Chicago: Callaghan & 
Company. 1872. 

Tur first digest of Michigan Reports was published in 1866 by the Hon. T. M. 

Cooley, then and now judge of the Supreme Court of the state; it comprised the 
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decisions in the earliest seventeen volumes of the Reports; those in the last cight 
volumes from the 14th Michigan to the 21st Michigan inclusive, are added in the 
present work, In the table of cases at the end of the volume, there are given 
under each case references to all the late decisions in the state where the same 
case has been cited ; an excellent plan, and one which we wish was more frequently 
adopted than it is in the digests of State Reports. In some instances we haye 
observed statements of vague generalities which seem out of place in a digest; 
thus, under ** Newspapers,” a novel head by the way, we find this: ** While the 
mischief which may be caused by an abuse of the press is such as to render its 
conductors responsible for great care in guarding against the danger, yet the 
necessities of civilization require that no unreasonable or vexatious restrictions 
should be imposed upon them.” This however is, we have no doubt, quite as 
much the fault of the reporter as of the digester; and the work, so far as we can 
judge without a minute comparison with the volumes of the reports themselves, 
is well done; the book is certainly a pleasing one to the eye. However it may be 
to those who own the former digests, it is certainly convenient for those who now 
desire a digest of the Michigan Reports, that the present compiler has incorpo- 
rated his work with the earlier volume, and not published it as a supplement. 


A Digest of the Reported English Cases Rélating to Patents, Trade-Marks, and 
Copyrights, determined in the House of Lords and the Courts of Common 
Law and Equity, with reference to the Statutes; founded on the Analytical 
Digest by Harrison, and adapted to the present Practice of the Law. By R, 
A. Fisner, of the Middle Temple. Edited and brought down to the present 
time, with Index, Table of Cases, &. By Henry Hooper. Cincinnati: 
Robert Clarke & Company. New York: Baker, Voorhis & Co. 1872. 

Tue character of this small volume is told by its title-page. Mr. Fisher's skill 
and experience as a digester are well known, and the book cannot fail to be of 
convenience to lawyers interested in matters of patent and copyright. We are 
rather surprised that the publishers contented themselves with reprinting this 
digest of the English cases without adding thereto the American cases on the 
same subject, which are not so numerous that they would swamp the original. 
Had they done this, the value of the book would have been more than doubled 
to American lawyers. For what it professes to give, we have no doubt this digest 
can be relied on, and patent lawyers form now so distinct a class, that to such it 
must supply a need in the profession. The old-fashioned type employed was 
rather agreeable from its oddity when first introduced, but the persistent use of 
it strikes us as rather a disagreeable affectation. 


Lteports of Cases Determined in the Supreme Court of the State of Nevada, during 
the year 1871. Reported by Atrrep Hexm, Clerk of Supreme Court, and 


Tueopore H. Urrrert, Esq. Volume VII. San Francisco: Bacon & Com- 
pany. 1872. 


Ir does not enhance the weight of the Nevada Reports as authority that the 
Supreme Court of the state consists of only three judges, of whom one sometimes 
does not sit, and another often dissents. The opinions, however, are carefull: 
written (and rewritten when the usual petition for rehearing is refused), and 
are more accurately reported than in some older states. But the art of reporting 
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js almost extinct. We recall but one master in this country, and few who can be 
named even in the second rank, either here or in England, Every thing depends 
on a good statement of facts; and this, the gentlemen who prepared this volume 
have yet to learn how to make. It should be full, and yet free from superfluous 
matter; it should be laboriously accurate, and lucidly arranged, and, as a general 
rule, should contain in itself all that is necessary to the understanding of the 
judgment. Such a description can by no means be applied to those before us, 
which are compactly printed, it is true, and better than the farrago of undigested 
evidence and what not of some other states, but are totally inadequate as a prep- 
aration fur the arguments of counsel and the opinion of the court. In other 
respects the form of the book is very good. 

Hess v. Pegg, p. 23, affords an illustration of a rule which is frequently applied 
in the West now-a-days ; namely, that when a constitutional or statutory provision 
of one state is borrowed by another, after it has received a judicial interpretation 
in the first, the interpretation must be taken to have been adopted with the words, 
a principle which, it seems to us, must be taken with a good deal of caution. 

In Kalmes v. Gerrish, p. 31, the law allowing parties to testify was held not 
to affect the rule that the subscribing witness is the best evidence of the execution 
of a written instrument. 

Corbett v. Bradley, p. 106, contains some wisely strict language as to when a 
court is authorized to hold a statutory requirement to be only directory. Cooper 
v. Pacific M. L. Ins. Company, p. 116, seems to be the familiar case of an oral 
agreement to insure being held binding. It does not appear, however, whether 
the plaintiff was informed of the acceptance of her proposal for a policy on the 
life of her husband before he died ; or whether she declares on the policy, or how. 
Ex parte Martin, p. 140, is to the effect that a state law requiring a stamp to be 
used on foreign bills (generally, or bills drawn upon a person residing in another 
state, we cannot be sure which) is constitutional, and neither a regulation of 
commerce nor duty on exports. 

Gerhauser v. North British & Merc. Ins. Company, p. 174, shows something 
of the modern tendency to construe representations in policies written by agents 
of the insurers, with knowledge of the facts, somewhat more favorably for the in- 
sured than if the latter had written what lay within his own knowledge only. 

Wheeler v. Schad, p. 204, discusses when a covenant will run with the land. 

In Vansickle v. Haines, p. 249, the opinion is short, but the reply to the peti- 
tion for rehearing contains a long discussion on the right of riparian owners in 
running water not navigable. 

State ex rel. Stoutmeyer v. Duffy, p. 342, decides an act excluding negroes 
from public schools to be unconstitutional. 


The Statutes of Illinois: An Analytical Digest of all the General Laws of the 
State in Force at the Present Time. Official and Standard, by Act of the Leg- 
islature. 1818 to 1872. Edited by EvGene L. Gross and Witiiam L. 
Gross, Counsellors at Law. Second Volume. Acts of 1871 and 1872. Au- 
thenticated by Official Certificate. Springfield: E. L. & W. L. Gross. 1572. 
Tue first volume of this edition, containing all the general laws of Illinois in 

force in 1870, the date of its publication, was noticed by us, 4 Am. Law Rev. 

561. The laws were then classified under different headings, arranged in alpha- 
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betical order; a method which, unscientific as it is, seems to be the one which hag 
generally found favor with the compilers of similar works. We were at first sure 
prised to see that a book of so considerable size as is this second volume, was 
needed to contain the legislation of only two years, but it appears on examina- 
tion that the legislature, perhaps stirred thereto by the adoption of the new con- 
stitution in 1870, have revised several of the more important heads of the law; 
as, for instance, Chancery, Conveyances, Cities and Villages, Corporations, 
Elections, Evidence, Fees, Schools, Taxation, Wills. The editors seem to doubt 
the wisdom of these changes; they say in their preface, ** At first glance, nearly 
all their revised acts appear to be copied from chapters in our first volume, 
And so in fact they are. But a very brief examination will show that the ar- 
rangement has been altered, the form changed, and the whole structure essen- 
tially modified, both in plan and detail. Practically, they are new laws, and their 
mcaning and application must be learned again, Whether all these novelties will 
prove judicious and desirable, time and experience must determine. It is very 
certain that every such change in the settled law is a calamity, unless some one 
or more of the true objects of revision are accomplished, namely: 1. Classifica- 
tion; 2. Condensation; 3. Simplicity; and 4. Certainty. Low far these results 
have been attained in the present instance, the profession will judge.” ‘Of 
original and entirely new legislation,” they declare, ‘‘ the quantity is considerably 
less than the usual result of a single session.” Illinois is one of the few states 
in which the old practice and pleading at common law has been adhered to, but 
we notice in the act passed in 1872 several changes pointing towards an adoption 
of the simpler forms which have been generally introduced elsewhere. Thus, 
any instrument under seal (except penal bonds) may be declared on as if not 
under seal; profert is declared unnecessary, and oyer may be had without it; and 
the distinction between trespass and case is abolished. ‘The typography of the 
book is good, and the secretary of state of Illinois certifies that the laws, as 
printed, are true and perfect copies of the enrolled laws on file in his office. 


A Treatise on the Law of Estoppel and its Application in Practice. By MEt- 

vitte M. BiGetow. Boston: Little, Brown, & Company. 1872. 

A TREATISE on a new subject is sure of a welcome, —at least until time has 
discovered its deficiencies, — because in view of the multiplicity of decisions and 
the difliculty of getting at them, it is at all events a labor-saving machine, and 
has the merit of a digest. But a new treatise, that is also thoroughly well exe- 
cuted, is a real boon to the profession, and deserves very high commendation, 
and this we can cheerfully award to Mr. Bigelow’s work. 

The difficulties to be encountered in a treatise on estoppel were not small. In 
the first place it is essentially a new branch of the law; for although of its three 
divisions, — estoppel by record, deed, and matter in pais, — the first had its orig- 
inal in the civil law, and the second in the feudal system, and certain rules existed 
for each, yet the growth of the law, and the abolition of special pleading, have, 
with other causes, rendered these rules matters of reference for illustration rather 
than guides to the existing state of the law. Above all, the new development of 
the third division — estoppel by matter in pais—has quite overshadowed, in its 
importance and practical application, the other two; while its recency may be 
judged from the fact that, one of its most important branches, the estoppel of 
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the tenant to deny his landlord’s title, did not become a general and recognized 
rule until the present century, and the leading case upon the whole division — 
Pickard vy. Sears, 6 Ad. & E. 469 — was not decided till 1837. 

In the effort, moreover, of developing this new branch of the law, much em- 
barrassment and conflict have resulted, not merely from the inherent difficulties 
in the application of recognized principles; but also, and perhaps mainly, from 
the confusion produced by the mistaken application or too wide scope allowed 
the rules which obtained under the civil or old common law, but which have to be 
essentially restricted, or altogether rejected at this day. Thus it is laid down 
by Lord Coke without qualification, that estoppels should be mutual; yet the 
estoppel of a grantor by deed-poll to impeach his grant is met by no correspond- 
ing restriction upon the grantee to deny the grantor’s title. 

Furthermore, the treatment of the law of estoppel encounters inherently greater 
difficulty than a work involving the discussion of what Blackstone calls the 
“rights of persons,” or ‘the rights of things.” Treatises of this latter class 
deal with the status or enjoyment of property or personal rights, where the sub- 
ject-mattcr is both long since understood, and of general practical application in 
the community ; and where adjudications have added clearness to that under- 
standing. But the law of estoppel deals with the enforcement of those rights, 
and belongs, like the law of evidence, to what Bentham called adjective law, or 
law of the process, which is limited to no one department of such rights, but 
ranges over the whole field. 

In dealing with these difficulties, Mr. Bigelow has handled his subject with 
great clearness and marked ability. Already favorably known to the profession 
by his Collections of Cases upon Life Insurance and Promissory Notes, he has 
fulfilled in a high degree the promise given by his former labors, and has reduced 
to excellent order and system the incongruous elements presented by the decided 
cases, by the partial discussions of text-writers. The main divisions of the sub- 
ject are of course not new, having been nominally made by Lord Coke, though 
practically not before Mr. Smith’s admirable note in the second volume of his 
Leading Cases; but the task still remained for the text-writer to introduce, as far 
as possible, harmony and order among the decisions, and to restrict heretofore 
unqualified rules within their due limits. In both of these respects Mr. Bigelow’s 
work has been very well done. While, moreover, by the method he has adopted, 
the subject is exhibited historically, and the growth of the law thereby displayed, 
—a thing indispensable to the due presentment of a new topic, — this has been 
done with judgment, and great freedom from repetition, and the practitioner need 
not fear that he is buying the same subject-matter twice over. We had occasion 
to notice Mr. Herman’s work in this particular among others, and to censure the 
reckless way in which propositions identical or contradictory were miscellaneously 
jumbled together; and afterwards reiterated each time as if then first stated, 
and without a hint of qualification; so that if the vain repetitions merely were 
omitted, the book would lose a great part of its bulk. In this respect we find 
nothing in Mr. Bigelow’s work but to commend; and this advantage of an exam- 
ple of how not to do it, is, we should judge, the only one he can have drawn from 
the former work. 

Another very noticeable feature of this work is the fulness of quotation in the 
text from decided cases. As a method of treatment for a text-book this is com- 
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paratively new; and if done without great discretion and the exercise of a sound 
judgment, —as in some instances we could mention, —it gives a much poorer 
result than the more usual method of simply stating legal propositions in the 
text, and confining the citation of cases or quotation from their language to the 
notes. But we think that the method pursued has been by far the best for this 
book, and are inclined to regard it as so at the present day for the great majority 
of treatises, certainly for those which discuss particular topics. In the early days 
of the law, when its bounds were narrow and its tribunals few, a decided case 
was a conclusive authority, presenting one or more points capable of succinct 
statement as a sort of legal formula. But as succeeding cases multiply distine- 
tious, it becomes necessary to recur constantly to their point of departure, their 
‘leading case,” and reference must be made not merely to the single point there 
decided, but to the whole judgment in view of all the facts on which it proceeded; 
and a method of treatment analogous to that of works on ‘leading cases,” by 
stating the leading decision in full and following out the subsequent variations in 
their order, becomes the best, if not the only one suitable for most text-books, 
as well as digests. This course has also the advantage of showing the develop- 
ment of the doctrine historically, and is the only way in which their due relative 
weight can be given to cases. In practice we know of but few, if any, text-writ- 
ers whose statement of the law we should take as final and superseding a recur 
rence to the cases themselves, but this method of treatment approaches as nearly 
as possible to that most desirable consummation, and its merits could hardly 
receive a more favorable illustration than in the work before us. 

The concise introduction at the beginning of the work presents an excellent 
outline of the subject, and is at once a good preparation for the fuller details 


which follow, and an index for convenient reference for particular topics. 

Where all has been well done, it may seem needless to select special points 
for commendation; but no one who has traversed the thorny and intricate course 
of the authorities on the subject of estates by estoppel, will fail to particularly 
appreciate the clear light in which this subject has been left by Mr. Bigelow, and 
the correct discrimination maintained bétween this relic of the feudal system and 
the estoppels which arise from relation or from deed. 


Massachusetts Reports 105, Cases Argued and Determined in the Supreme 
Judicial Court of Massachusetts, September-November, 1870. ALBert G, 
Browne, Jr., Reporter. Boston: H. O. Houghton & Company. 1872. 


Tus volume contains an unusually large number of cases, 188 in all. A 
happy combination of conciseness in stating the facts on the part of the reporter, | 
and of brevity in giving their opinions on the part of the court, results in an 
average length of only a little over three pages a case. 

There are no Suffolk civil cases in the volume, but it comprises the greater 
part of the eases argued on the autumn law circuit of 1870, from the Connecti- 
cut Valley counties to Bristol and Essex. The date of the arguments suggests 
some rather disagreeable comparisons with the despatch of business in England 
at the present time. We do not mean by this, however, to reflect on the report- 
ing of Messrs. Browne and Gray, which continues to be better than any Amer- 
ican and than most English work. 

The liquor law of 1869 has given us an uncommonly large crop of liquor cases ; 
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a droll one was that of Leddy, p. 381, where a warrant to enter a house occupied 
py A., and seize and remove liquors kept there by A., &c., was held to author- 
ize the oflicer to enter a room occupied by B., and remove a barrel belonging to 
A., and having a cock which passed through a partition and opened into A,’s 
room. 

We are glad to learn from Commonwealth v. Dennis, p. 162, that an attempt 
to commit suicide is not indictable in Massachusetts. The grounds of the decision 
are local, but the contrary doctrine is monstrous. Another righteous decision, 
opposed to some English authorities, is that a man who has carnal intercourse 
with a woman (not his wife) without her consent, and while he knows that she is 
insensible and incapable of consenting, is guilty of rape. Commonwealth vy. Burke, 
p. 376. Turning back to p. 149, Commonwealth v. Wetherbee, we find a definition 
of insurance, and a determination that a certain mutual benefit company chartered 
in Connecticut is an insurance company within that detinition, 

Among the interesting points decided in civil cases, are that in an action of tort 
for false and fraudulent representations of the defendant in exchanging horses 
with the plaintiff, concerning the horse which he delivered to the plaintiff in 
the exchange, the defendant may recoup damages for like representations made 
to him in the transaction by the plaintiff, concerning the other horse. Carey v. 
Guillow, p. 18. This seems to have been a case of diamond cut diamond. In 
Hendrick y. Whittemore, pp. 23, 28, the doctrine that domestic judgments cannot 
be impeached collaterally for want of service of process or notice upon the party 
to be affected, is reconciled with the different rule applied in Massachusetts to 
the judgments of other states, by the suggestion that in the former case the 
remedy by review or writ of error is more appropriate. See Hendersqu v. Stani- 
ford, p. 504. 

In Lyons v. Merrick, p. 71, the common-law duty of the owner of cattle to 
keep them in at his peril was pushed pretty far. The beast of the defendant 
escaped from his field through an insuflicient fence which A. was bound to keep 
in repair, into the field of A., thence into the field of B., thence through an- 
other insufficient fence into the field of the plaintiff, and injured plaintiff’s mare. 
Defendant did not know that his beast was vicious. Held, that he was liable. 

In Kingman y. Kingman, p. 111, an order on a savings-bank for the whole 
amount on deposit, given by a depositor to a third person for a sufficient con- 
sideration, was held to be an assignment of the amount, which prevailed over 
a trustee process served on the bank afterwards. 

White v. White, p. 325, decides that a special act of the legislature, declaring 
two persons ** to be husband and wife to all legal intents and purposes,” one of 
whom had been divorced from a former wife for his desertion, and had not 
obtained leave to marry again from the court, was unconstitutional. The peculiar 
feature of this case, which seems to have passed sub silentio, was an admission of 
counsel in behalf of the first wife to take part in the argument, which arose on a 
libel by the husband for a divorce from his second wife. Such a proceeding is 
confined in common course to an argument between the principal parties. Yet 
as the result of the litigation is to determine the future status of the parties, and 
by necessary implication to pass upon their former status, it seems that philo- 
sophically it ought to be treated as a proceeding in rem, to which all the world 
are parties so far as concerned. 
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A case containing learning from the Year Books, is McLeod v. Jones, p. 403, 
Plainti® gave a bill of sale and mortgage of furniture in his dwelling-house to 
the defendant; but the furniture remained in the plaintiff's custody, and he 
removed it to another dwelling-house, and some time afterwards went away, 
leaving the house locked, with the furniture in it; and the defendant unlocked 
and entered the house, and took away the furniture. ‘* A majority of the court,” 
according to the familiar discreet formula, held that in the absence of proof of 
any license from the plaintiff, express or implied, the entry was a trespass, 
although defendant believed and had reasonable cause to believe that the plain- 
tif did not mean to return, 

There are many other cases of general and local interest, such as the time- 
honored Boston v. Richardson, p. 351, which goes to a new trial once more, and 
in which Mr, Justice Gray opens his stores of local knowledge ; Mervill v. Bul- 
lock, p. 486, that a tenant at sufferance is not liable for rent under the statute, if he 
docs not occupy under an agreement, permission, or assent, express or implied, 
of the plaintiff or any one in privity with him, — a case remarkable for the express 
dissent of the Chief Justice ; some stamp cases; Hoadley vy. County Commission- 
ers, p. 519, that an unincorporated association in which shares were transferred, 
and the composition of the firm thereby changed, just as in incorporated bodies, 
is not to be treated as a corporation for purposes of taxation ; — but these must 
suffice. 

The print of this volume is particularly good. 


The Law of Arbitration and Award. By Joun T. Morse, Jr., author of 
** Law @f Banks and Banking.” Boston: Little, Brown, & Company. 1872. 


THERE was no American work on arbitration and award, and there is conse- 
quently room on our book-shelves for a book like this. Russell has been the 
- only available resort for some years, and his book does not incorporate the 
American decisions, and a great part of it is applicable only to the English prae- 
tice as it exists under the English statutes. The little work of Mr. Redman, 
just arrived in this country, is not adapted to our practice, and we should think 
is not likely to supersede Russell even in England. We think Mr. Morse’s 
book deserves a place in a lawyer's library, not only on account of the lack it 
supplies, but also by reason of its own merits. The arrangement is singularly 
lucid and natural, following generally that of Russell, as indeed it would be difli- 
cult not to do in any properly constructed book on this subject. Mr. Morse 
modestly acknowledges in his preface the aid he has derived from Russell's 
work and the reliance which he has placed upon it. In fact we venture to think 
that his admiration for his predecessor has induced him to rely upon the latter 
too much as upon an ultimate authority, and to cite him as such, instead of cit- 
ing the original cases from which Russell drew his conclusions. We have found 
statements made on the authority of Russell while the case upon which the latter 
based his statement is not cited at all. Though we may admit Russell to be a 
safe authority, he is not the last resort, and the result is that one ought to have 
both Morse and Russell in order in some instances to get at the adjudications 
themselves. This defect does not extend to the later English decisions, of 
course, nor to the American decisions, which have been collected with the great- 
est care and diligence, and their substance given with much perspicuity. We 
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should have liked an account of the history and progress of this branch of the 
law, showing the successive steps by which it attained its present estate. Noth- 
ing conduces to a right understanding of the law as it exists, so much as a study 
of its growth. In this connection we notice the omission of some old and inter- 
esting cases, bearing inter alia upon the question of what matters were formerly 
held proper subjects for arbitration, and showing the jealousy with which the 
courts were wont to look upon that proceeding, as if it were an encroachment 
upon their own domain. This consideration leads us to the remark that this 
book is not made according to the new departure in law-books, of which the 
works of Professor Langdell, of Harvard University, are notable examples, and 
which seeks, to speak generally, to present the history, progress, and develop- 
ment, and so the present state of the law, from original cases selected for their 
thoroughness of treatment and chronological importance, and around which the 
multitude of less important adjudications may be grouped. It is the system 
which is applied in many other departments of study, and the only one ac- 
cording to which the study of history can be rationally prosecuted. This sys- 
tem really accomplishes more for the student, though it seems to aid him less, for 
it leaves him to deduce the logical arrangement from what seems little more than 
a chronological sequence. In fact it presents him with material for his study in 
a way to show him the relative value and prominence to be given to the various 
authorities before him. The fault of the old plan seems to be a want of per- 
spective in the presentation of the subject to the student's mind. He travels 
over a dead level of the results of thousands of adjudications, all of which seem 
to him of about equal importance and prominence, and none of which stand out 
tangibly to arrest the mind and form a centre for the others to cluster around. 
The present work has something of this defect, and the chief criticism which we 
should make upon it is, that it does not sufficiently show the development of the 
law; sufficiently exalt and depress the cases according to their relative import- 
ance. Nevertheless the book supplies a need, and will be a welcome addition to 
our libraries, not only because it fills a vacant niche, but also because it is care- 
fully and intelligently compiled, and is written with the lucid style of a natural 
master of English. 


Revision of the United States Statutes. Titles TV. to XII. (inclusive). As 
drafted by the Commissioners appointed for that purpose. Washington, D.C. 
1872. 


The Pacific Law Reporter. San Francisco, Cal. 


This weekly paper is conducted extremely well. Excellent skill is shown in 
the selection of cases to be fully reported; the digest of decisions also is admira- 
bly kept up. 


The United States Jurist. Washington, D.C. 
The American Law Times. Washington, D. C. 


The American Law Times Reports. Washington, D. C. 
VOL. VII. 11 
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The Chicago Legal News. Chicago, Ill. 
Bench and Bar. Chicago, Il. 
The Western Jurist. Des Moines, Iowa. 


The Real Estate Index. Catlettsburg, Ky. 


The Maryland Law Reporter. Baltimore, Md. 


The editors of this sheet have undertaken no small task in attempting to find 
valuable and interesting material enough to furnish out a daily issue. ‘Thus far, 
however, they have achieved their task with great success. No more useful pro- 
fessional journal can be tound among us. 


Internal Revenue Record and Customs Journal. New York, N. Y. 
The National Bankruptcy Register. New York, N. Y. 

The Insurance Law Journal. New York, N.Y. 

The New York Medical Journal. New York, N. Y. 

The Journal of Psychological Medicine. New York, N. Y. 
The New York Daily Transcript. New York, N. Y. 

The Albany Law Journal. Albany, N. Y. 

The Legal Intelligencer. Philadelphia, Pa. 

The American Law Register. Philadelphia, Pa. 

The Legal Gazette. Philadelphia, Pa. 

Legal Opinion. Harrisburg, Pa. 

Pittsburg Legal Journal. Pittsburgh, Pa. 

Pittsburgh Real Estate Register. Pittsburgh, Pa. 

American Land and Law Adviser, Pittsburgh, Pa. 

The Law Magazine and Review. London, England. 


The large number of articles which the Law Magazine contains now-a-days on 
questions of jurisprudence which would formerly have been thought ‘‘ unpracti- 
cal,” and historical investigations of a kind unknown to Reeves, show how 
rapidly the study of the law is, like every other study, entering the scientific 
phase. The younger members of the American bar must look to it if they 
would not be hopelessly outstripped by their English brethren. 


The Law Times, the Journal of the Law and the Lawyers. London, Eng- 
land, 


The Solicitors’ Journal and Reporter. London, England. 
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The Lower Canada Jurist. (Collection de Décisions du Bas-Canada.) Mon- 
treal, Canada. 


Le Droit Civil Canadian, Suivant Vordre dabli par les Codes. Montreal, 
Canada. 


Canada Law Journal. Toronto, Ontario. 


The Local Courts’ and Municipal Gazette. Toronto, Ontario. 


d q 

XUM 


LIST OF NEW LAW BOOKS, 


A LIST OF LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE JULY, 1872. 


American Law Review. Vol. VI. 1871-1872. 8vo, sheep, $6.00. Little, Brown, & 
Co., Boston. 

Amos’ Systematic View of the Science of Jurisprudence. 8vo, 18s. Longmans, 
London. 

Barry’s Forms and Precedents in Conveyancing. 8vo, 21s. London. 

Bigelow on Estoppel. A Treatise on the Law of Estoppel, and its Application in 
Practice. By Melville M. Bigelow. 8vo, sheep, $7.50. Little, Brown, & Co., 
Boston. 

Bingham on The Law of Executory Contracts for the Sale of Real Property. 8vo, 
sheep, $7.50. W. C. Little & Co., Albany. 

Bishop’s Criminal Law. Commentaries on the Criminal Law. By Joel Prentiss 
Bishop, Esq. Fifth edition. Revised, rearranged, and enlarged. 2 vols. 8vo, 
sheep, $15.00. Little, Brown, & Co., Boston. 

Browne’s Digest of Statutes, Decisions, and Cases upon Divorce and Alimony. 
8vo, sheep, $5.50. Kay & Brother, Philadelphia. 

Browning’s Exposition of the Laws of Marriage and Divorce. 8vo, 12s. Ridgway, 
London. 

California Reports. Vol. 40. (Thompson.) 8vo, sheep, $10.00. Sumner Whitney. 
Bancroft & Co., San Francisco. é 

Davies’ Jurisdiction and Practice of the County Courts in Equity. 8vo, 18s. But- 
terworths, London. 

De Gex, Macnaghten, and Gordon’s Reports. Vol. 7. 8vo, sheep, $5.00. Little, 
Brown, & Co., Boston. 

Dewey’s Manual of the Law relating to Divorce and Matrimonial Causes. 12mo. 
3s. Longmans, London. 

English Common Law Reports. Vol. 118 (Best & Smith, Vol. 6). Svo, sheep, 
$4.00. T. & J. W. Johnson & Co., Philadelphia. 

English Law Reports. Digest of Cases. Vol. 2. 1868-1871. Compiled by Martin 
Ware. 8vo, paper, $8.00; half calf, $10.00. Council of Law Reporting, Lon- 
don; Little, Brown, & Co., Boston. 

English Reports. Vol. 1. Moak’s Notes. 8vo, sheep, $6.00. William Gould & 
Sons, Albany. 

Florida Reports. Vol. 13. (Drew.) 8vo, sheep, $7.50. Tallahassee. 

Gazzam’s American and English Bankruptcy Digest. Vol. 2. 8vo, sheep, $7.50. 
W. C. Little & Co., Albany. 

Georgia Reports. Vol. 43. (Hammond.) 8vo, sheep, $7.00. J. W. Burke & Co., 
Macon. 

Hanover’s Practical Treatise on the Law of Horses. 8vo, sheep, $3.75. R. Clarke 
& Co., Cincinnati. ; 

Hawkins’ Concise Treatise on the Construction of Wills. Edited by John Sword. 
8vo, sheep, $5.00. T. & J. W. Johnson & Co., Philadelphia. 

Heale’s History and Law of Church Pews. 2 vols. 8vo, 16s. Butterworths, London. 


Heyl’s United States Duties on Imports. 1872. 8vo, cloth, $3.00. W. H. & O. H. 
Morrison, Washington. 


XUM 


LIST OF NEW LAW BOOKS. 165 


Hill’s Common Law Jurisdiction and Practice, according to the Statutes and Deci- 
sions in the State of Illinois, from the Earliest Period to 1872. 2 vols. 8vo, 
sheep, $15.00. E. B. Myers, Chicago. 

Hoffman’s Ritual Law of the Church. 8vo, cloth. Pott, Young, & Co., New York. 

Indiana Reports. Vol. 34. (Black) 8vo, sheep, $5.50. Indianapolis. 

Iowa Reports. Vol 31. (Stiles.) 8vo, sheep, $5.00. Ottumwa. 

Joyce’s Law and Practice of Injunctions. 2 vols. Royal 8vo, 70s. Stevens & 
Haynes, London. 2 vols. 8vo, sheep, $22.50. Robert Clarke & Co., Cincinnati. 

Langbeins on the District Courts in the City of New York: their Organization, 
Jurisdiction, and Practice. 8vo, sheep, $4.50. Diossy & Co., New York. 

Lewis’s Code of Civil Procedure. (Indian Law Manual, No. 2.) 4to, 12s. 6d. W.H. 
Allen, London. 

Louisiana Annual Reports. Vol. 23. (Hawkins.) 8vo, sheep, $15.00. New Orleans. 

McAdam on the Marine Court of the City of New York: its Organization and Prac- 
tice. Second edition. 8vo, $4.00. Diossy & Co., New York. 

Maine Reports. Vol. 59. (Virgin.) 8vo, sheep, $5.00. Loring, Short, & Harmon, 
Portland. 

Massachusetts Reports. Vol. 105. (Browne.) 8vo, sheep, $550. H. O. Houghton 
& Co., Boston. 

Missouri Reports. Vol. 48. (Post.) 8vo, sheep, $5.00. St. Louis. 

Nevada Reports. Vol. 7. (Helm.) 8vo, sheep, $9.00. San Francisco. 

New York Reports. Court of Appeals. Vol. 46. (Sickels.) 8vo, sheep, $3.00. 
Banks & Brothers, New York. 

New York Supreme Court Reports. Barbour, Vol. 61. 8vo, sheep, $6.00. W. C. 

Little & Co., Albany. 

North Carolina Reports. Vol. 66. (Shipp.) 8vo, sheep, $8.00. Raleigh. 

Olney’s Code of Civil Procedure of the State of California. Adopted March 11th, 
1872; to take effect January Ist, 1873. 16mo, calf, tuck, $5.00. Sumner Whit- 
ney, San Francisco. 

Powell’s Law of Appellate Proceedings. 8vo, sheep, $5.50. T. & J. W. Johnson & 
Co., Philadelphia. 

Sabben’s Handbook of Law and Lunacy. &8vo, 5s. Churchill, London. 

Spike’s Law of Master and Servant. Third edition. 12mo, 5s. Shaw & Sons, 
London. 

Taney’s Life. A Memoir of Roger Brooke Taney, LL.D., Chief Justice of the 
Supreme Court of the United States. By Samuel Tyler. 8vo, cloth, $5.00; 
sheep, $6.00; half morocco, $7.00. Murphy & Co., Baltimore. 

United States Circuit Court Reports. Bond, Vol. 2. 8vo, sheep, $6.50. R. Clarke 
& Co., Cincinnati. 

United States Circuit and District Court Reports of Oregon and California. (Deady.) 
8vo, sheep, $8.00. A. L. Bancroft & Co., San Francisco. 

United States Statutes. The Statutes at Large of the United States of America 
passed at the Second Session of the Forty-Second Congress, 1871-1872, and 
Treaties and Postal Conventions. Carefully collated with the Originals at Wash- 
ington. Edited by George P. Sanger. Royal 8vo, paper, $3.00. Little, Brown, 
& Co., Boston. 

Virginia Reports. Grattan, Vol. 21. 8vo, sheep, $7.50. Richmond. 

Wait’s Practice at Law, in Equity, and in Special Proceedings, in all the Courts of 
Record in the State of New York. Vol. 1. 8vo, sheep, $7.50. Wm. Gould & 
Sons, Albany. 

Wisconsin Reports. Vol. 26. (Conover.) 8vo, sheep, $5.50. Callaghan & Co., 

Chicago. 


XUM 


SUMMARY OF EVENTS. 


UNITED STATES. 


Tax Sates. Manpatory anp Directory Laws.—Svupreme Court or 
tur Unrrep States. Jra G@. French v. Thomas Edwards et al. — Error to the 
circuit court of the United States for the district of California. The question 
made in this case was as to the validity of a tax sale of certain lands under the 
statutes of California. The act of 1861 provided for proceedings by suit, in 
case of delinquency, both against the persons owing the taxes, and against the 
land and improvements in respect of which the taxes were due ; all acts required 
between the assessment of the taxes and the commencement of the actions were 
declared to be merely directory. The act of 1851, regulating proceedings in 
civil cases generally, in the courts of the state, and the amendments thereto, so 
far as they were not inconsistent with the act of 1861, were made applicable to 
proceedings under that act, with the proviso, however, that, in selling the prop- 
erty under the judgment, the sheriff should ‘ only sell the smallest quantity that 
any purchaser will take and pay the judgment and all costs.” The act of 1851 
laid down the general rule that sheriffs’ sales must be at auction to the highest 
bidder. The same proviso contained in the act of 1861, was reiterated in the 
statutes of 1862. In the case under consideration, the judgment and costs 
amounted altogether to only $155.40. The land sold was a tract in the county 
of Sacramento, near the city, extending half a mile along the river, and running 
back one mile. It was shown, by the recitals in the deed, that it was all sold in 
one lot. It brought less than one-twentieth of its assessed value. As the court 
said, it seemed hardly credible that a less portion than the whole of this large 
tract would not have been bought for $155.40, had any opportunity to take less 
than the whole been offered to purchasers. But, be this as it might, it was 
clearly incumbent upon the sheriff to furnish such an opportunity, and not to 
offer the whole tract at once to the highest bidder. There are undoubtedly 
many statutory requisitions intended for the guidance of officers in the conduct 
of the business devolving upon them, which do not limit their power or render 
its exercise in disregard of the requisitions ineffectual. Such generally are 
requisitions designed to secure order, system, and despatch in proceedings, and 
by a disregard of which the rights of parties interested cannot be injuriously 
affected. Provisions of this character are not usually regarded as mandatory, 
unless accompanied by negative words importing that the acts required shall not 
be done in any other manner or at any other time than that designated. But 
when the requisitions prescribed are intended for the protection of the citizen, 
and to prevent a sacrifice of his property, and are such that disregard of them 
would generally affect his rights injuriously, then they are not directory but 
mandatory. The officer must conform to them or his acts will be invalid. 
(See Sedgwick’s Treatise on Statutory and Constitutional Law, pp. 368, 378; 
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Cooley’s Treatise on Constitutional Limitations, ch. iv., pp. 74, 78, and 
cases cited in these works). Tested by these principles, the sale in question 
was clearly illegal. The proviso which was neglected contained the only real 
protection which was furnished to the owner of the land from the beginning to 
the end of the proceedings. It was substantial and essential, and the neglect or 
breach of it was fatal. 

It was further contended in support of the sale, that inasmuch as it was had 
under a decree of a court, the same favorable presumption must be indulged to 
sustain the action of the sheriff that would be entertained to uphold ordinary 
sales made by him under execution. But the obvious answer was said to be that 
there was here no room left for the indulgence of any presumption. ‘The officer 
recited in his deed the manner in which he had sold the property, and from these’ 
recitals it appeared that the sale had been made in a manner which the statute 
declared should not govern sales upon judgments for unpaid taxes. An irregu- 
larity, thus manifested, cannot be cured by a favorable presumption, which can 
be indulged only to supply the place of what is not apparent, not to give a new 
character to what is obviously defective. The fact that in some cases no pur- 
chaser at the sale may perhaps be willing to take less than the whole property 
and pay the amount of the assessment, does not dispense with the duty of the 
oflicer to comply with the law in the manner of offering the property for sale. 


Lire Insurance. — The Union Mutual Life Insurance Company of Maine, 
plaintiff in error, v. Henry Wilkinson. —The action was upon a policy of life 
insurance obtained from the corporation by Wilkinson upon the life of his wife. 
In the application an interrogatory was: ‘* Has the party ever had any serious 
illness, local disease, or personal injury; if so, of what nature, and at what age ?” 
The answer was ‘* No.” It appeared that the wife had fallen from a tree, about 
five or six years prior to the date of this transaction. The jury found, specifi- 
cally, that the fall injured the assured, but not seriously; and that its effects 
were temporary, and at the time of the application had wholly passed away 
without influencing or affecting her subsequent health or length of life. The 
court had instructed the jury that if they found such a state of facts, then the 
non-disclosure of the fall furnished no defence to the action. But, on the other 
hand, if the effects of the fall were not temporary, and remained when the appli- 
cation was made, or if the fall affected the general health, or was so serious that 
it might affect the health or shorten life, then the non-disclosure would defeat 
recovery, although not intentional or fraudulent. The counsel for the company 
objected to this statement of the law, on the ground that if the injury was con- 
sidered at the time of its occurrence to be serious, then it should have been men- 
tioned, in order that the insurers might investigate the results and satisfy 
themselves concerning the permanence of the injury. But the court were of 
opinion, that. the instructions given below were sufficient. The question was 
not whether the injury was thought to be serious; but whether it in fact was 
serious. The first impression might prove to be a mistake. Whether or not the 
injury was serious, was a question concerning a fact, and must be decided by the 
jury, not by the insurer. In deciding it, they must consider the ultimate effect 
of the injury upon the party’s health, longevity, and strength. No other satis- 
factory method of determining whether or not it was serious could be suggested. 
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In the same cause the company took another objection, on the ground that 
question as to the time and cause of the death of the mother of the assured had 
been falsely answered. It appeared that both husband and wife had told the 
agent who solicited them to make the insurance, and who received and wrote out 
the application, that they were wholly ignorant on these subjects; but that an 
old woman, sitting by, stated that she knew about them, and the information 
given by her was written down by the solicitor. The company strove to shield 
themselves behind the application, as final. But the court said that the assured 
had not designed to make this false representation. Clearly, had the party mak- 
ing the insurance been an individual and present at the transaction, and had he 
himself written out the representations received from the old woman under 
the cireumstances, he could not have avoided the policy. If the solicitor were the 
agent of the company, and not of the assured, in writing out the application, the 
same impossibility of avoiding the policy would exist. That he was the agent 
of the company the court were convinced. The earlier decisions, rendered when 
persons came voluntarily to officers of the corporation and asked to be insured, 
pointed to a doctrine rendering the person receiving and writing out the applica- 
tion the agent of the assured. But these decisions were not to be applied with- 
out modification to the changed state of facts introduced by the modern customs 
in the conduct of the business of life insurance. Agents of a company now go 
about urging people to insure by every method in their power, furnished with 
printed arguments by the company, and receiving large commissions from the 
company. When this is done, the party thus induced to take out a policy cus- 
tomarily relies wholly upon the agent as the full and complete representative of 
the company in all that is said or done in making the contract. It seems that 


the assured has a right so to regard the agent; and that the company should not 
be allowed, under such circumstances, to limit its responsibility for the acts of 
such an agent, to the simple receipt of the premium and delivery of the policy. 


Bankruptcy. — The Traders’ National Bank of Chicago, appellant, v. Geo. 
W. Campbell, assignee of Chas. Hitchcock and Edw. M. Endicott. — This suit 
was instituted in the circuit court of the United States by the assignee in bank- 
ruptcy of the firm of Hitchcock & Endicott, to recover money received from 
them by the bank, by way of fraudulent preference. It seemed that on May 
28, 1867, the bank brought a suit against the firm. To avoid the arrest of H., 
on an allegation of fraud in this suit, the firm gave the bank a demand note with 
warrant of attorney to confess judgment. On the next day there was the sum of 
$325.20 standing to the credit of H. & E. on their deposit account with the bank; . 
they gave a check for this amount to the bank, which was indorsed on the back 
of the demand note, and then judgment was entered for the balance due on the 
note. A few days later $945.20 was received by the bank as a collection made 
iby it from drafts placed with it by H. & E. for collection in the usual course of 
business. This sum the bank handed over to the sheriff, who levied on it by 
virtue of the execution issued under the judgment aforesaid. At the time of the 
giving of the demand note both the parties and the president of the bank knew 
that the firm was insolvent. The court held that each one of these transactions 
constituted a fraudulent preference. Had the bank simply retained these two 
sums and sought to appropriate them in set-off against the debt of the bankrupt to 
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them, it was said that an interesting question might have arisen as to their right to 
Jo so. As the matter stood, they had grossly blundered in each transaction. By 
directing the sheriff to credit the execution with the $943.20, received by them 
on the debt, they delivered it to him to be treated as the goods of the bankrupt, 
and to be subjected by him to their illegal judgment. So also with regard to 
the $325.20; they had not availed of it as a set-off, but had received it as a pay- 
ment; and as a payment it was fraudulent. 

Another interesting point, decided in this same case, was as follows: On June 
95, 1867, certain creditors of the firm filed a petition to put them into bankruptcy 
under the United States Bankrupt Act; on July 13, 1867, they were adjudged 
bankrupt. The foregoing proceedings with the Traders’ National Bank took 
place in May, 1867. The Bankrupt Act was approved March 2, 1867; but see- 
tion fifty provided that no petition or other proceeding under it should be com- 
menced before the first day of June, 1867. It was therefore urged that though 
the transactions above described might be fraudulent under the act, yet as they 
took place before the act went into effect they could not be brought within its 
scope. But the court was of opinion that this proviso of section 50 was limited 
in its effect to the commencement of proceedings, and that any act done after the 
approval, though before June 1, in fraud of the purpose of the statute, was 
within its prohibitions. 


CALIFORNIA. 


TraNsFER OF Pass-Booxs. — Supreme Court. Witte v. Vincenot. — In 
an action of assumpsit brought by the plaintiff against the defendant, garnishee 
process was served upon an incorporated savings and loan society in San Fran- 
cisco. The plaintiff recovered judgment against the defendant for $550 and 
costs of suit. The savings-bank answered: ‘* There are $600 standing to the 
credit of P. Vincenot on the books of the society, for which he holds a pass-book. 
Ido not know if the pass-book has been assigned or not. On the presentation 
of said pass-book the amount will be paid to the holder thereof.” It appeared by 
the by-laws that each depositor had a pass-book given to him in which all sums 
paid in by him were credited to him, and all sums reimbursed to him were debited 
to him; also that ‘* pass-books are transferable to order.” In front of the book 
and attached thereto was the printed order. 
‘Order for money on deposit. 
“ Société Frangaise d’Epargnes et de Prévoyance Mutuelle. 

“Pay to — or order, the sum of dollars standing to my credit on the 


books of said Society, and charge the same to my account. 
Dated the —— day of —— 187-.”’ 


The manager of the society testified that he could not say whether the bank 
owed money to this depositor or not, for it was not known whether he had trans- 
ferred his book or not; no notice of such transfer had been given to the bank, 
but no notice was required by the by-laws, and if the transfer had been actually 
made the bank would have to pay the bearer the amount shown on the book to 
be due. It was therefore claimed by the bank that its indebtedness to the de- 
fendant, shown by the pass-book, must be considered to be an indebtedness 
evidenced by a negotiable instrument issued by the bank and yet outstanding, 
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and that consequently the garnishee process was ineffectual; that the by-law 
authorizing the transfer of the pass-book ‘‘ to order” must be regarded as con. 
stituting it a negotiable instrument, and the moneys appearing by it to be due 
must be considered as due upon an outstanding negotiable security. But the 
court were of opinion that this view could not be supported. Even supposing 
that the by-laws fairly import an attempted agreement to that effect between the 
bank and each individual depositor, it is clear that such an agreement, if opera. 
tive between the parties, could not defeat the rights of any one not a party to it; 
as, in this case, the plaintiff. The character of a security, as being negotiable or 
otherwise, must appear not by force of the mere stipulation of the parties that it 
shall be such, but must be implied by law as the result of the form and. effect of 
the security itself. The pass-book of the bank here is an account kept between 
the bank and the depositor, acknowledged and certified from time to time, show- 
ing the business transactions of the parties with each other at those periods, and 
carrying upon its face a fluctuating balance. As such an account it is not of itself 
a negotiable instrument, nor could any mere agreement of the parties to it have 
the effect to invest it with that character in a commercial sense. In this respect 
the account shown in the pass-book is not to be distinguished from the account 
of a merchant or tradesman kept with his customer in the same way, nor would 
the agreement of the parties to such account that the account itself might be 
transferred ‘* to order” have any more effect upon the rights and remedies of any 
third party in the one case than in the other. 

But further the court could see nothing in the by-laws of the bank which im- 
ported such an agreement as was claimed | by the counsel for the bank to exist; 
and could not assent to the view that even under the by-laws of the bank the 
pass-book was made payable to order, and so negotiable. For though a nego- 
tiable instrument may be transferred to order, yet the converse proposition, that 
an instrument transferable to order is negotiable, is not universally true. A 
collateral agreement between the parties that an instrument of writing not nego- 
tiable might be transferred by the holder to order would not alter the character 
of the instrument itself. That a negotiable instrument may be transferred by 
indorsement is also a general rule, but that every instrument so transferable is 
negotiable in the commercial sense is not true. Non-negotiable instruments are 
transferable by assignment, which, under the statutes of California (Hitt. Gen. 
Laws, § 372), may be effected by indorsement. In this case, the bank and 
the depositors might for their own convenience and as between themselves agree 
upon any method of transfer of deposit-books, prescribing any regulations or 


formalities which they might see fit, which would affect merely their business - 


transactions, inter sese ; but whatever the method thus established by the by-laws, 
these cannot impart the legal character of negotiability to a mere deposit account 
or to any other writing not of itself a negotiable instrument under the general 
law merchant or the statutes of the state. 

A recent case decided in Massachusetts (Kingman v. Perkins, 105 Mass. 111), 
may be profitably compared with the foregoing. ‘Trustee process was served on 
the Holyoke Savings-Bank in this suit. But one Perkins appeared and claimed 
the funds in the hands of the bank by virtue of the following order from the de- 
fendant: ‘** October 1, 1868. The Holyoke Savings-Bank will please pay B. F. 
Perkins, or his order, the amount due me in Book No. 312.” At the time of 
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making the order the defendant owed money to Perkins. Subsequently to the 
making the order the trustee process was served on the bank, and subsequently 
to that the bank obtained its first knowledge of the order in favor of Perkins by 
his presentment of it for acceptance. The treasurer of the bank then indorsed 
upon it: ** December 19, 1868. Accepted to pay as ordered, except the amount 
trusteed by L. L. Kingman & Co.” The court seem to have found no difficulty 
in determining the case. Morton, J., delivering the opinion, said: ‘* The order 
being for the whole sum due, and given in good faith for a sufficient considera- 
tion, constituted an assignment of the amount in the hands of the savings-bank. 
The assignment took effect when it was delivered and transferred to the claimant 
all the funds of the defendant then held by the bank, both principal and interest. 
The qualified acceptance by the bank of this order, after the trustee process 
was served, could not affect the rights of the claimant. . . . There was, there- 
fore, nothing in the hands of the bank which could be attached by the trustee 
process. 


Supreme Court. Davenport v. Turpin. —The plaintiff and defendant both 
attempted to deraign title to the undivided half of certain premises in dispute, 
from one Fowler. It seemed that in September, 1850, Fowler made a deed to 
McCracken, which was recorded in December following ; under this the plaintiff 
caimed. But in September, 1849, a mortgage had been made by Fowler to 
Brannan, which in the same month was duly recorded. In October, 1850, an 
action was brought to foreclose this mortgage. But the suit was instituted after 
the delivery of the deed to McCracken, and the decree of foreclosure and the 
sheriff's sale thereunder, were both subsequent to the recording of the deed. 
It was under this foreclosure that the defendant claimed title. By the established 
law of California, the foreclosure was bad for the reason that the proceedings 
were against the mortgagor, Fowler, alone; whereas in order to affect and over- 
reach McCracken’s title he also should have been joined. (See Carpentier v. 
Williamson, 25 Cal. 161). But a defence of an equitable character was set up. 
It was alleged that McCracken had surrendered possession to the holder of the 
sheriff’s deed of foreclosure; that he had thus abandoned his claim; and that 
ever since then the land had been held under this foreclosure title without ques- 
tion or dispute. But the court disposed of this point on the ground that it was 
clear that McCracken, holding as he did the legal title by force of the deed 
received by him from Fowler, could not divest himself of that title by abandon- 
ment, nor by any mere parol disclaimer. To hold otherwise would be in contra- 
vention of the Statute of Frauds. Neither could the facts constitute an estoppel 
in pais, against McCracken or those claiming under him. For though the owner 
of the legal title to land may become estopped from asserting it under some cir- 
cumstances, as, for example, where he has practised a deception (Bogys v. 
Merced Manuf. Company, 14 Cal. 279), yet this was not the case here. The 
abandonment by McCracken was made to the owner of the other undivided half 
of the premises. That owner had a right to enter and remain in possession. If, 
as was apparently the fact, the abandonment was made under a mistaken belief 
that this owner of one undivided half was really entitled to the whole, the facts 
being equally well known to each, there could be no deceit and no estoppel in 
emity. 
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ILLINOIS. 


Removat or Surrs rrom Srare To Unirep States Court.- 
Court oF THE Unirep Stares. Norraern District. Boggs v. Willard, 
The complainant sought, under the act of Congress of March 2, 1867, amending 
the act of July 27, 1866, to remove a cause from the courts of the state to the 
circuit court of the United States. It seems that a trial had been had and judg. 
ment had been given in the superior court ; that an appeal had been taken to the 
supreme court, where the errors assigned were heard and considered, and as q 
result an order had been made by the supreme court reversing the decree of the 
superior court, and remanding the case to that court with instructions to it tp 
dismiss the bill. It was at this stage, before dismissal, that the complainant filed 
his petition for removal. The statute allows a removal, upon petition filed “a 
any time before the trial or final hearing of the cause.” ‘The court held that ther 
had been clearly a ‘ final hearing of the cause,” though the supreme court had 
not itself dismissed the bill (as it might have done), but had ordered the case 
back to the superior court to be there dismissed. There had been therefore 4 
final hearing in both tribunals, and the petition of the complainant must be 
refused. 


Circurr Court or Cook County. Sawyer v. Weage.—A contract for the 
purchase and sale of real estate stipulated that if the title should ‘ not prove 
satisfactory to the” purchaser or his attorney, the contract should be at an end. 
To a bill for specific performance the defendant demurred because it did not 
allege that the title was in fact satisfactory to the defendant or his attorney, and 
that they fraudulently declared it unsatisfactory. The court overruled the de- 
murrer. If the contract was to be interpreted as calling, not for a title which 
was good and therefore ought to be satisfactory to the purchaser or his attorney, 
but for a title which actually was satisfactory to them, then it was unilateral and 
obliged the plaintiff to assume an unusual burden. If such was its incontro- 
vertible force and intent, the court could not set it aside by reason of this char- 
acteristic. But the court could ‘ see no such intent manifested in the language 
used by the contracting parties.” ‘The contract might properly be interpreted to 
stipulate for a title ‘‘to which no sufficient, valid, and reasonable objection 
existed, and such a title as the parties meant to sell and buy, and such as they 
had a right to ask should prove satisfactory to defendant and his attorney.” The 
court cited Branustein v. Accidental Death Insurance Company, 1 Best & Smith, 
782; Hilliard on Vendors, 2d ed. p. 215; Fagen v. Davidson, 2 Duer, 159 ; Lord 
v. Stephens, 1 Y. & C. 222. 


IOWA. 


or ProresstonaL Men. Supreme Court. Smothers v. Hanks.— 
Suit was brought to recover damages from the defendant, a practising physician, 
for alleged unskilful treatment of the plaintiff’s arm, which had been fractured. 
In committing the case to the jury the court instructed them, that ‘ If the de 
fendant undertook, in the capacity of a surgeon, to treat the fractured arm of 
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the plaintiff, he thereby contracted to possess and employ in the treatment of the 
ease such reasonable skill and diligence as are ordinarily exercised in the profes- 
sion by thoroughly educated surgeons, having regard to the improvements and 
advanced stage in the profession at the time; and if he has failed in so doing, 
without any fault or neglect of the plaintiff, he is liable in damages therefor.” In 
the opinion of the majority of the court this ruling failed to state correctly the 
true legal standard as to the skill and diligence required. The measure set up 
was the skill and diligence of ‘‘ thoroughly educated surgeons; whereas the true 
measure is that ordinarily exercised in the profession by the members thereof as 
abody; i. ¢., the average of the reasonable skill and diligence ordinarily exer- 
cised by the profession as a whole.” To require such treatment as would be 
given by the thoroughly educated, is to require a treatment better than could be 
furnished by men of ordinary skill; and this requisition is unreasonable and 
unjust. But of course in determining what is ordinary skill, regard must be had 
to “ the improvements and advanced stage of the profession at the time the case 
was treated.” ‘* It is also doubtless true that the standard of ordinary skill may 
vary even in the same state, according to the greater or less opportunities afforded 
by the locality for observation and practice, from which alone the highest degree 
of skill can be acquired.” Chief Justice Beck delivered a dissenting opinion. 
His views were, substantially, that the standard was that of the highest excellence, 
and that it was invariable by any considerations of place or opportunity. The 
reasoning by which he maintained this theory seems far from convincing. Its 
inevitable result, in practice, would be sufficient to condemn it; for the great body 
of practising physicians must always, as in every calling in life, fall below that 
standard of high excellence which is reached by the ablest members of the pro- 
fession, or those who can be called the ‘* thoroughly educated,” an exacting phrase. 
They would therefore be at the mercy of every patient who might choose to lay 
his failure to recover perfect health and soundness to their treatment. Though 
they might sometimes escape, by proving that, whatever might be their general 
capacity and knowledge, yet they had fortunately acted correctly in this instance ; 
yet even success thus occasionally obtained at the end of a lawsuit would be 
expensive ; whereas upon the other hand, it is certain that suits offering such a 
tempting form of speculation, either in the chance of a settlement or in the results 
of actual prosecution, would be numerous and intolerably harassing. A quack 
or an impostor, or a person wanting in reasonable skill, and therefore unfit to 
practise, and to a certain extent dishonest in attempting to practise, can be 
brought to justice under the rule established by the majority of the court. But 
a physician too poor to have walked the hospitals of Europe, or of ordinary 
natural powers, might be severely and unreasonably mulcted under the doctrine 
declared by the chief justice. The physician should not be practically placed at 
the mercy of the common sense of the jury. There is no reason why a rule 
resembling caveat emptor in principle should not be applied in such cases. If the 
patient has not the wit to find out whether his medical adviser is a clever or a dull 
man, thoroughly educated or only educated to a moderate degree, he ought not 
to have a right of action because he has chosen the latter, more especially if, as 
is often the case, he has chosen the latter deliberately, and either from local con- 
venience or with the purpose (which could hardly be proved) of getting cheaper 
service than more distinguished practitioners would furnish. 
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MARYLAND. 


Court or Aprgats. Schuchardt et al. v. Hall et al. —The plaintiffs, bank. 
ers in New York city, brought suit against the defendants as drawers of g 
bill of exchange on certain parties in Birmingham, England, drawn against g 
cargo of red wheat, per brig Ocean Belle, and payable in London. Upon the 
day of the date of the bill the defendants sold and indorsed it to the plaintiffs, 
and on the same day, by letter of hypothecation, lodged the bills of lading for 
the cargo with the plaintiffs, as collateral security for the acceptance and pay- 
ment of the bill; and further authorized the plaintiffs, if they thought necessary, 
to place said red wheat, on arrival, in the hands of their brokers for immediate 
sale, and to apply the proceeds in or towards payment of the bill. By the con 
tract between the drawers and drawees, the former were authorized only to draw 
against the cargo of wheat to be shipped by the Ocean Belle, and the drawees 
were consequently under no obligation to accept without the delivery to them of 
the bill of lading. The bill was presented and acceptance was refused. The 
wheat was thereupon sold by the English agents of Schuchardt & Sons, but the 
proceeds were insuflicient to meet in full the amount of the bill. The suit was 
brought to recover the balance. The defendants set up irregularity in the present- 
ment to the drawees, and in the notice of non-acceptance. The court thought it 
needless to discuss this question, being of opinion, that under the circumstances 
the defendants were not entitled to require formal presentment for acceptance and 
notice of non-acceptance of the bill. It was clear that the delivery to the plain- 
tiffs of the letter of hypothecation and the bill of lading, as collateral security 
both for the acceptance and for the payment of the bill, entitled them to hold the 
same till the bill should have been paid, and left them under no obligation to sur 
render these securities upon the mere acceptance of the bill. On the other hand, 
unless put in possession of the bill of lading, the drawees were exonerated from 
any duty to accept. The question therefore became, whether this state of facts 
was sufficient to dispense with the necessity of a due presentment and notice of 
non-acceptance. The rule of law to be applied is that where the drawer has no 
right to expect acceptance, as where he has withdrawn or intercepted the funds 
destined to meet the bill, or its payment is dependent upon conditions which he 
knows have not been performed, he is not entitled to notice (Rhett v. Poe, 2 How. 
457; Lichelberger v. Findlay,7 Har. & J. 386); but if the drawer, at the time 
when the bill should have been presented, had the right to expect, reasoning upon 
the state of facts connected with the transactions as they then existed between 
the drawee and himself, that the bill would be honored, then he would be enti- 
tled to demand and notice (Orean v. McDonald, 9 Gill. 350). Applying this rule 
the court were of opinion that, in depriving the drawees of the security to which 
they were entitled by their contract, the drawers had placed themselves in a posi- 
tion in which they had no reasonable ground to expect the bill to be accepted. 
Their conduct was equivalent to intercepting the fund upon which the bill was 
drawn, and brought the case within the principle of Rhett v. Poe, supra. The 
defendants im this case evidently acted in good faith, and honestly expected or 
hoped that their bill would be accepted. But something more than this is re- 
quired by the law; they should have had a ‘ reasonable ground for their expec- 
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tation ;” that is to say, ‘* it should have been based upon a promise or engagement 
of the drawees to accept, or an authority derived from them to draw the bill, and 
a performance of the contract or condition on the part of the plaintiffs upon the 
performance of which the acceptance of the bill depended.” Their ignorance of 
the legal character and effect of their conduct cannot avail them; it did, as matter 
of law, take away this “ reasonable ground” for their expectation of acceptance, 
and they were consequently not entitled to formal presentment and notice. 


Usury. Court or Appears. Hough v. Horsey. — The complainant pur- 
chased certain real estate from a third party, who had previously mortgaged it to 
the defendant. In the deed of conveyance it was stipulated that the complainant 
should pay the mortgage debt, as a part of the consideration money. The bill 
charged the existence of usury in the mortgage debt, and sought the abatement 
provided in such cases by law. The court refused to grant the relief prayed for, 
since to do so would be, in effect, to defeat in part the purchaser’s contract with 
the mortgagor. ‘* The mortgagor makes no complaint himself, and he is not a 
party to this bill. If the mortgage debt were to be reduced on the present ap- 
plication, by reason of the alleged usury in the contract, it is manifest the com- 
plainant would get the estate purchased for less than she agreed to pay for it. 
Whether the mortgage debt was tainted with usury or not was wholly immaterial 
in determining the price agreed to be paid for the land. The complainant agreed 
specifically to pay the mortgage debt according to the face of the mortgage, as 
part of the consideration for the land purchased ; and this feature essentially dis- 
tinguishes the present case from that in which the purchase is made of the mere 
equity of redemption, without any special agreement as to the application of the 
purchase-money, or any reference whatever to the particular amount due on the 
outstanding mortgage. Here the whole estate was purchased, with a special 
agreement for the application of a certain part of the purchase-money; and the 
effect of the present application is to relieve the complainant from doing what 
she has expressly agreed to do, and upon the faith of which she obtained the 
conveyance for the land embraced by the mortgage. Such a proposition cannot 
be entertained by a court of equity fora moment. If usury has in fact been ex- 
acted, the right remains with the mortgagor to sue for and recover back all over 
and above the legal rate of interest that he may have been required to pay. 
Scott v. Leary, 84 Md. 389. But this right of action has not been assigned to 
the complainant, nor is she in the slightest degree interested in it. If such right 
of action exists, the mortgagor may avail himself of it or not as he may think 
proper; but if he thinks that good faith forbids his resort to the remedy afforded 
by the law, no person has a right to invoke such remedy for him. The com- 
plainant should pay the mortgage debt according to her contract of purchase, 
and leave the question of usury to be settled hetween the mortgagor and mort- 
gagee. By so doing she will conform to her stipulation and save her land from 
exposure to sale.” The bill was dismissed with costs. 


Measure oF DamaGes. — Tue Court or AppEaLs, in the case of Crisfield v. 
Stow, has delivered, through Grason, J., the following ruling upon an interesting 
point in the law of damages. The suit was brought upon a covenant of title 
contained in a conveyance of real estate. The plaintiff claimed title, through 
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mesne conveyances, from the defendant, and showed that he had been ejected 
from the land in a suit in ejectment based upon a defect in the title older than the 
covenant. 


The decided weight of authority is that the plaintiff in an action of covenant of 
title is entitled to recover the consideration money named in the deed, with interest, 
and the costs in the ejectment suit, and where the suit is by the covenantee against 
the covenantor, the consideration in the covenantee’s deed is the principal sum to be 
recovered. But where the suit is by the assignee of the covenantee, then the meas. 
ure of damages is not the consideration mentioned in the covenantor’s deed (for if 
that were so, there in some cases might be a recovery for much more than the assig- 
nee had paid for the property), but the consideration which the assignee has paid to 
his immediate grantor, with interest from the date of the eviction and costs in the 
ejectment suit, with this limitation, however, that the recovery cannot be for an 
amount exceeding the consideration received by the covenantor for the same lands, 
See Booker vy. Bell, 3 Bibb, 175; Kelly v. The Dutch Church of Schenectady, 2 Hill, 105; 
Bennet vy. Jenkins, 13 Johnson, 51; Hanson’ vy. Buckner, 4 Dana, 253; Wyman v. Bal- 
lard, 12 Maes. 304; Stewart v. Drake, 4 Halst. 142; Wilson v. Forbes, 2 Dev. 30; 
4 Kent’s Com. 475, marg. ; Pitcher v. Livingston, 4 Johns. 1. 

This rule is certainly the one best calculated to do justice between the parties, 
and is sanctioned by the weight of authority. There is some conflict in the cases as 
to the right to recover counsel fees paid in defending the ejectment. It is the duty 
of the covenantor and those bound by the covenant, upon receiving notice, to defend 
the covenantee’s title, and upon their refusal or neglect to do so, it is clear that the 
latter would have the right to employ counsel for that purpose and to recover, in an 
action on the covenant, such reasonable fees as they had been compelled to pay. 
But as the appellees did not give such notice, but voluntarily undertook to defend 
the title, they have no right to recover the counsel fees which they may have paid. 

Had notice been given to the appellants, they might have thought proper to 
defend the suit and employ their own counsel, or they might have come to the 
conclusion that the title of the plaintiff in the ejectment could not be successfully 
resisted, and they might therefore have determined not to incur a useless expense 
in making a defence, and preferred to perform their covenant by paying to the 
appellees the amount of damages to which they might be entitled. The court 
below therefore properly rejected the appellants’ third prayer, but erred in granting 
the instruction asked by the appellees’ second. 


MASSACHUSETTS. 


Tue Boston Law Scnoor. — The first year of the school of law of Boston 
University opens on the first Wednesday of October, 1872. The facilities for 
instruction which such a school will have in Boston are very great, and would be 
almost unequalled if the use of the Social Law Library should be allowed the 
students, at the expense of some convenience to the bar. For the first year an 
admirable list of lectures is announced, beginning with Hon. Henry W. Paine 
and Judge Lord, whose great powers must make them as famous in the pro- 
fessor’s chair, as they are already at the bar and on the bench; and including many 
distinguished names. 

Hon. George S. Hillard takes Judge Bennett's place as Dean of the Faculty, 
in consequence of the unfortunate illness of the latter gentleman, and will have 
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the general charge and superintendence ; and together with Hon. Robert C. Pit- 
man and Hon. Chester I. Reed will preside at the moot courts. 

The only ground for apprehension is the necessary rivalry which will subsist 
between this and the older law school at Cambridge. The danger is that the 
public will not gain from such a competition, but that each institution will so far 
impair the resources of the other, that the multiplication of schools will result in 
universal mediocrity of instruction. Any thing that makes it harder for Harvard 
College to keep up her present exalted standard is a source of regret; if, how- 
ever, as it gives some promise of being, this becomes a centre of true scholar- 
ship and of really first-rate training, it must be beneficial to Harvard in the long 
run. 


Unirep States District Court. Re Thayer & 
Brother. — Certain creditors of the firm of Thayer and Brother petitioned against 
Edward F. Thayer, Theodore A. Thayer, and Isaac D. Farnsworth, all of Bos- 
ton, as copartners of that firm. It was alleged that an act of bankruptcy had 
been committed by the suspension of their commercial paper for a period of 
fourteen days. The suspension was admitted, and there was no controversy 
excepting whether Mr. Farnsworth was a general partner. The facts were found 
by the court to be in substance as follows: The three defendants, in January, 
1869, formed a limited partnership, in which Mr. Farnsworth was the special 
partner, contributing $15,000 to the capital stock. This contract expired Jan- 
uary 1, 1871, and about that time a balance sheet was made up, by which it 
appeared that the firm had in assets considered to be good about $9000 above 
the liabilities, not counting the capital as liability. Nearly or quite all this 
$9000 was due to Mr. Farnsworth for his capital. On the 14th day of January, 
1871, the active partners transferred to him boots and shoes estimated to be 
worth $9000, and took from him that sum in bank-bills. On the 16th they 
received $8000 more. Both these payments were made by Mr. Farnsworth’s 
attorney on his behalf, but out of the attorney’s own money. They also received 
on the 16th, Mr. Farnsworth’s check for $8000, which was paid by the bank on 
the 17th. The attorney took from Mr. Farnsworth, as security for the advances 
made on his account, two checks of Mr. Farnsworth for $8000 and $9000, re- 
spectively. On the 16th of January, a certificate was made and acknowledged in 
due form, stating that Mr. Farnsworth had contributed $25,000 to the common 
stock, and was a special partner in the new firm of Thayer & Brother, which 
was certified as being from the 2d of January. Notice was duly published in 
Boston, and the certificate was recorded in the county of Suffolk. The certifi- 
cate represented that the business of the firm was that of manufacturers of and 
dealers in boots, shoes, and leather. The firm had a factory at Westborough, 
where boots and shoes were made on a large scale, and where the workmen, 
averaging about a hundred, were hired and discharged by an agent of the firm, 
who superintended the manufacture. The stock was bought and the manufac- « 
tured goods were sold in Boston. The money to pay the workmen was sent 
from Boston to the superintendent. Most of the books were kept here, except- 
ing such as related to the manufacturing and the pay-rolls. 

On the 17th of January, after the certificate had been recorded and the first 
publication had been made in the newspapers, the Thayer Brothers repaid to 
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Mr. Farnsworth’s attorney the $9000 which he had paid them on the 14th, and 
the attorney reconveyed to them the boots and shoes which he had then received, 
On the same day, being the 17th, they paid him $8000, to be paid to Mr. Farns- 
worth on account of a debt of $10,000, which the old firm owed him, being 
money lent them besides the capital, and independently thereof. The attorney 
was thus repaid the $17,000 he had advanced, and he returned to Mr. Farns- 
worth the two checks which he had before received as security, and Mr. Farns- 
worth indorsed $8000 on his debt of $10,000. At the time the two checks were 
given to the attorney there was not money in the bank to meet them. There was 
evidence, however, tending to show that the bank would have honored them if 
they had been presented. They appear to have been intended rather as memo- 
randa between Mr. Farnsworth and his attorney than any thing else. 

The court held first, that there was a payment into the capital stock of 
$25,000, but not in actual cash, as required by the statute of the state. The 
whole transaction, from the 14th to the 17th inclusive, was but one transaction, 
and the real contribution of Mr. Farnsworth was $9000 in boots and shoes, 
$8000 in a credit on an old debt, and $8000 in actual cash. Under the decisions 
in this state and in others having similar statutes, money’s worth could not be 
accepted as money in such case. The court held, secondly, that a copy of the 
certificate should have been recorded in the county of Worcester, because West- 
borough was a place of business of the firm as manufacturers within the meaning 
of the 4th section of the statute. It was held, thirdly, that the failure to follow 
the statute in both or either of these particulars, made all the defendants general 
partners. The judge said, however, that he rested his decision mainly on the 
want of an actual cash contribution. He said that he had no idea that any wrong 
was intended, but the business appeared to have been done under the impression 
that if the money was actually passed and its value fairly contributed, the statutes 
had been complied with, but the decisions show this to be a mistake. The judge 
referred to Pierce v. Bryant, 5 Allen, 91; Haggerty v. Foster, 103 Mass. 17; 
Richardson v. Hogg, 38 Penn. State, 153; Haviland v. Chace, 39 Barbour, 283. 

It is singular that though the statute concerning limited partnerships has been 
in force since the year 1836, and though it would seem to offer peculiarly strong 
temptations to litigation, yet the reports of the state courts show only two causes 
arising under it. In both of these the special partner has, as in the preceding 
decision, been held liable on the ground of an imperfect compliance with the 
strict letter of the statute. The truth is that the law is so plain and so imperative 
in its phraseology that the judges cannot easily, if they would, evade it. But it 
must be confessed that the two decisions of the state court seem, if it be allow- 


able to form an opinion of this sort from the language of the judges, to have 
been delivered ab invitis. 


NEW JERSEY. 


Dury ox Corx.—Untrep States Circurr Court. King et al. v. Smith. 
— The defendant was the collector of customs at Perth Amboy, N. J., and this 
suit was brought to recover duties paid to him under protest by the plaintiffs 
upon importations of ‘* cork squares” or ‘‘ cork quarters,” brought from Seville. 

Under the tariff of 1864, ‘‘ cork wood or cork bark, unmanufactured,” was 
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dutiable at thirty per cent ad valorem, but “cork wood or cork bark, manu- 
factured,” was dutiable at fifty per cent ad valorem. While this tariff remained 
in force, thirty per cent only was levied on the squares or quarters. But in 
1870 the new tariff act made unmanufactured cork wood or cork bark free of 
duty, and thereafter the treasury department ordered fifty per cent ad valorem 
to be collected on cork squares or quarters, as being manufactured articles, 
Under these orders the duties were collected in the present case. It appeared 
in evidence that the cork-tree has a double bark. The outer bark is that used in 
commerce. At maturity it is stripped from the tree, and it then presents a hard 
fibrous and useless covering on the outside called the back, and a rough discol- 
ored inner surface called the belly. It comes off the tree in long curved strips, 
with irregular ends and edges. In this condition it is not fit for use nor for sale, 
and is not exported. It is first boiled or steamed to soften it, then flattened 
under pressure and the back partially scraped off, and the edges trimmed off 
with knives. The slabs, thus flattened, trimmed, and scraped, are then packed in 
bales and bundles, and exported in that shape as raw material. When again 
steamed and softened, and the remains of the back scraped off, these slabs may 
be cut up and made into floats, soles, life-preservers, inkstands, artificial limbs, 
and the like. The trimmings from the edges may be made into cork stoppers, 
and as a step in the process, may be cut up into smaller blocks, called squares or 
quarters. 

Cork stoppers are made either from these cork squares or quarters, by hand 
or machinery. 

The importations in question consisted of these squares and quarters, of un- 
equal size and not uniform finish. Some were smooth on all sides. Some had 
on the backs or bellies, or both. Some were broken at the edges and not equi- 
lateral. Some would require steaming before being turned into cork. Consid- 
erable refuse would result from turning them into cork. They were not imported 
for sale, but only for further manufacture. 

The court (McKennan and Nixon, JJ.) instructed the jury that, under the 
tariff act of 1864, by manufactured cork, was intended such fabric produced from 
the raw material or the rough cork as is adapted to use and suitable for sale in 
the market; and that unmanufactured cork is cork in such a condition as not to 
be adapted for such use and sale. With regard to these blocks the question is 
not whether they have been advanced one stage or two stages in the process of 
preparation for manufacture, but whether they have been reduced to the form of 
fabrics of cork adapted to use and suitable for sale. And it does not seem im- 
proper to say that there is scarcely any dispute that in their present form the 
articles are not brought to the condition of a marketable commodity. They are 
not manufactured so as to be put upon the market and sold for immediate use ; 
and not being so they are therefore to be classified as cork, or cork-wood, un- 
manufactured. 

In accordance with requests of the plaintiff's counsel, the following instructions 
were also given : — 

1. That the burden of proof was on the defendant, to show the articles to have 
been dutiable at fifty per cent ad valorem. 

2. That to constitute the articles in question, ‘‘ cork wood or bark, manufac- 
tured,” under the act of 1864, they must have been in fact capable of being 
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used, and must have been designed to be used, in ordinary life, without further 
manufacture; otherwise, the plaintiff would be entitled to a verdict. 

8. That if, while the tariff act of 1864 was in force, the words ‘‘ cork wood or 
bark, unmanufactured,” as used in that act, were, by the mutual understanding 
of the government and of those engaged in importing cork squares or quarters 
like those in question, construed as applying to such squares or quarters, then 
the legal presumption is that by the use of the words ‘ cork wood or cork bark, 
unmanufactured,” in the tariff act of 1870, Congress intended to designate the 
same article which, under the tariff act of 1864, had been subjected to a duty of 
only thirty per cent. 

4. That if, while the tariff act of 1864 was in force, the words ‘‘ cork bark or 
wood, unmanufactured,” acquired a conventional meaning as an understood 
designation (either in trade or in the collection of the revenue) of squares or 
quarters like those in question, then the words ‘‘ cork wood or cork bark, un- 
manufactured,” as used in the act of 1870, must be construed as applying to 
and designating such squares or quarters. 

The jury returned a verdict for the plaintiffs for $3500 in gold. 


NEW YORK. 


Tue Tria oF THE JupGES.—Three of the most notorious of the so-called 
* corrupt judges” of New York, have met the result of their ill-doings since the 
date of our last Summary. Cardozo showed the least pluck, and had the easiest 
fate. So soon as he found that his pursuers were in thorough earnest, he sent in 
his resignation. The opinion was expressed that the process of impeachment 
might still be prosecuted. But, according to the fashion of the country, it was 
decided that since he had taken himself completely out of the way, he should be 
let alone and no more trouble wasted upon him. He was thus allowed to slink 
into ignominious privacy, carrying all his booty with him. He was a man of 
shrewd sense, cool head, and subtle understanding; his accomplishments were 
various, and some of them at least were unusual; thus he was accounted one of 
the finest Hebrew scholars of the day. Of all the accused judges he had stood 
forth as unquestionably the most able and the most wily. His conduct fully 
proved his worldly wisdom, if not either his courage or his innocence. The 
public opinion of him can be best expressed by parodying the famous remark of 
Mr. Webster, to the effect that ‘ resignation is confession.” 

Judge McCunn was a man of a different stamp, and less cowardly, as he was 
certainly less clever. 

He had been a soldier of fortune. Born in Ireland, he migrated to this coun- 
try, and casting about for a calling was, almost by accident, turned to enter the 
bar. The profession upon which he had thus fortuitously been thrown like a 
waif, he readily abandoned in the war, and became a colonel of a New York 
regiment. His military career was brief, and had an inglorious termination. 
From it he returned to the more congenial pursuits of New York city politics and 
the law. The result was his elevation to the bench. When the assembly re- 
solved to impeach him, he, upon his part, determined to stand a trial. He engaged 
a suitable band of no less than five counsel, of whom the most conspicuous was 
Judge Selden. These gentlemen were doing their best for him, but finally became 
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so discouraged by the rulings of the court upon the admissibility of evidence, 
that upon June 26, 1872, they addressed a letter to the accused, in which they 
stated that, without casting any imputation upon either him or the court, being 
still satisfied that he was innocent of any ‘intentional wrong” in the transaction 
on which the charges were based, they nevertheless desired to withdraw from the 
cause, and advised him ‘‘to leave it to the senators, unimpeded by you or by 
us in your behalf, to make such disposition of the charges against you as in their 
judgment of their power and duty shall seem just and right.” This advice the 
unhappy man decided to take, and so notified the senate. But that body pro- 
ceeded with the task, made very short work of it, and found McCunn guilty. 
The blow was too much for him, and not many days after, early in July, he died. 

His sudden demise was attributed to the mental distress caused by the success 
of the impeachment. That such a cause was able to bring about such a result is 
the most creditable thing which can be said of this victim of his own crimes. It 
showed some sense of decency that he could not survive the official publication 
of his dishonor, though he had never possessed the strength of mind to resist temp- 
tation. He was too weak to be either virtuous under temptation or brazen after 
conviction, — an unfortunate character certainly. Knave as he was he valued his 
reputation. Against the unsubstantiated abuse of the newspaper press he could 
harden himself; but a senatorial conviction broke his courage. It seemed to 
him like setting the seal of the court upon an instrument which without this for- 
mality might be despised as powerless. His trepidation after the committee of the 
bar association had actually begun work in earnest, was both ludicrous and pain- 
ful. He went about protesting as though by the vehemence of his assertions he 
could establish his innocence or divert his pursuers. He wished only to be 
allowed to turn aside from the tumult of the busy, wicked, calumnious world, 
and to eke out the tranquil remainder of his life amid books and peaceful social 
pleasures. He had amassed, it seems, a fortune variously estimated at from 
$1,500,000 to $3,000,000, and could doubtless have secured a comfortable 
retreat had it been permitted him. Fortunately he was dealing with men of dif- 
ferent stamp from himself, and his career and fate may be of service to mankind 
as a scarecrow, if in no more elevated way. 

The chief interest centred upon the trial of Judge Barnard, who has stood 
forth for some years past as the exponent of the judicial corruption of New York. 
Not because he was worse than Cardozo, or perhaps than McCunn; but he was 
more notorious. His singular effrontery and his audacious contempt of public 
opinion had been far greater than that of his rivals in wickedness. He had had 
the good, or ill fortune to be employed more systematically in a series of litiga- 
tions which had attracted an exceptional amount of popular attention and in- 
dignation. Thus it came to pass that the fate of Cardozo and McCunn excited 
but a transient interest in comparison with the trial of George G. Barnard, whose 
name, by the way, it is important to know in full, since another judge upon the 
same bench, a very respectable gentleman, has the misfortune to bear the same 
surname. The court of impeachment was convened at Saratoga, on the seven- 
teenth day of July last past. There were present six judges of the court of ap- 
peals and twenty-five senators. Senator Tweed, it was noticed, was not in his 
seat. The next day another judge and four more senators appeared. Chief 
Judge Church presided. The ‘distinguished respondent” was absent, having 
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been kept at home by the ‘‘ visitation of God,” as his magniloquent counsel was 
pleased to describe an attack of gout. An effort was made to procure an ad- 
journment on this account and also because Messrs. Beach and Reynolds, of 
counsel for the defence, were unavoidably prevented from attending for a day 
or two. The delay was refused, and the oaths were administered to the members 
of the court, against the objection of the defendant's counsel. At the conclusion 
of this ceremony the court adjourned. On the following day the court adjourned 
without accomplishing any thing. On the third day a motion, in the nature of a 
plea in abatement, was made whereby the respondent sought to have the proceed- 
ings dismissed. The grounds alleged in support of this demand were, 1, that the 
articles of impeachment had not been properly adopted by the assembly, inas- 
much as the yeas and nays had not been called; 2, that a quorum of the assembly 
was not present when the final vote to adopt was put. Certain specific articles 
were further objected to and a motion made to strike them out: 1, as regarded 
several of them, because they related to matters which had occurred at previous 
terms of the court, and such could not furnish material for an impeachment; 
2, as to three or four of the concluding articles, because they charged only buf- 
foonery, vulgarity, or indecency of the accused upon the bench, and these charges, 
even if true, could not sustain the proceedings. These last-named articles were 
then read aloud, causing a sudden exodus of ladies from the court-room. Upon 
all these points arguments were made, votes were promptly taken, and in every 
instance the result was unfavorable to the respondent. Itis probable that the 
last objection was the only one upon which the counsel for the defence placed 
any substantial reliance ; the others had the appearance of being presented for 
the sake of delay and with that passion for diluting a trial which the criminal 
lawyers of New York seem to regard as a most efficacious trick. But that the 
mere utterance of indecent remarks upon the bench could constitute an impeach- 
able offence was a point persistently and vigorously denied by Mr. Beach and 
his associates, though the court was uniformly against them. 

The way was now cleared for the commencement of the trial upon the merits. 
Ex-Judges Van Cott and Pratt, and Messrs. Parsons and Stickney appeared for 
the prosecutors, or managers. Mr. Beach assumed the laboring oar for the 
respondent, though Messrs. Bartlett, Andrews, and Reynolds were associated 
with him. Some remark was occasioned by the absence of Hon. George T. Curtis, 
who had been retained by Judge Barnard at an earlier stage in the proceedings; 
and the story got abroad that this gentleman had abandoned his client because 
at the conclusion of the investigations by the assembly he had advised resigna- 
tion, and his advice had not been followed. Dreading the influence which such 
a rumor, if uncontradicted, might have upon the minds of some of the triers, the 
judge’s counsel were at the pains to obtain from Mr. Curtis a letter containing an 
explicit denial of the report, which was read to the court a few days later. 

On the twenty-second of July, a bare quorum only of the court being present, 
Judge Van Cott opened for the managers. To give even an intelligible digest of 
the evidence, which it required three weeks to present, would not only require too 
much space, but would moreover be little more than the repetition of a twice-told 
tale. For not much that would be of general interest was shown, save what has 
already been narrated in part most forcibly by Mr. Adams in his chapters of Erie, 
and in part by the daily papers. Indeed the arraignment by Mr. Adams would 
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appear more forcible and vastly more interesting to the majority of readers for 
the reason that he was able to present a complete and vivid picture, whereas the 
restrictions of the rules of evidence made the case for the prosecution resemble, 
comparatively at least, a torso. 

One of the first witnesses called was the famous Josie Mansfield. Before the 
throng of eager starers she stood, handsome and self-possessed, and gave her 
testimony in clear and vigorous style. It did not amount to very much. She 
frankly admitted the nature of her relationship with James Fisk, Jr., and stated 
that Judge Barnard had been a visitor at her house, together with McCunn, Jay 
Gould, Tweed, Sweeny, and the others of the Erie and Tammany gang. She 
knew that Judge Barnard had received a present from Fisk and Gould for his 
child, of either $1000 or $10,000, though there was some doubt as to which 
of these two sums it was. Further, it was shown that Barnard received for his 
own use a loan of $3000 from Jay Gould. 

A London attorney, and a member of the New York law-firm of Evarts, 
Southmayd, & Choate, told the story of the appointment of one Coleman, as 
receiver of the shares of Erie stock held by Heath and Raphael, which appoint- 
ment was made upon a motion when no suit was pending, and after the adjourn- 
ment of the court, at the judge’s house! 

A singular series of orders, contradictory of themselves, sudden and ground- 
less, and including the unjustifiable imprisonment of a respectable gentleman who 
was found to be contumaciously in the way, were shown to have been given by 
the judge. The effect was to further the efforts of Fisk and Gould to obtain 
control of the New York Pier and Warehouse Company. This scheme proved 
a failure, and the imprisoned gentleman subsequently recovered $3000 damages 
from his lay tormentors. 

The orders of Barnard in the struggle between Fisk and the Union Pacific 
Railroad were narrated. He appointed William M. Tweed, Jr., receiver, and 
gave an order that the safes of the corporation should be blown open. The 
company finally paid $50,000, and escaped from his meshes. The market value 
of its bonds fell $35 per $100. 

Evidence was introduced to show that he had authorized the lease of the 
Olympic Theatre for $15,000 per annum, when responsible persons had offered 
$25,000 per annum. 

An injunction restraining the St. Paul Railroad Company from constructing or 
operating any railroad except one described in a certain trust deed, also from 
removing any of their property out of the state, was issued on an undertaking 
in the sum of only $250. James M. Sweeny, a politician and brother of the 
notorious Peter B. Sweeny, was nominated receiver. No part of the railroad 
was in the state of New York; the order was made without notice to the defend- 
ants, and without security. The result was a loss, estimated at several millions 
of dollars, suffered by the defendants. 

No inconsiderable excitement attended the appearance upon the stand of An- 
drew J. Garvey, well-known as the city plasterer while Tweed was consul. Of 
all the members of the Erie and Tammany rings, whether great chiefs or hum- 
ble subordinates, this man alone has betrayed his fellows and has consented to 
turn state’s evidence. The loyalty of these men towards each other has been 
indeed remarkable. They have been terrified to the point of concealment, pre- 
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cipitate flight, even death itself, but the defection of Garvey alone has prevented 

them from bringing discredit upon an old and trusted proverb about the honor of 
thieves. Garvey could only say that he had done two jobs of plastering at the 
judge’s house, and that the judge said he had seen Mr. Tweed, who had told him 
to have it done, and that he could have any thing he wanted done. The judge 
denied that he said this, and acknowledged an indebtedness still subsisting upon 
his part to Garvey for the work. The amount was about $1000. 

It was shown that several chairs, worth in all upwards of $700, with Judge 
Barnard’s monogram upon them, of the like pattern with the chairs in the Erie 
Railway Company's office, were presented by Mr. Fisk to Judge Barnard, 
The evidence introduced by the defence in attempted explanation of this trans- 
action miscarried so sadly as to be simply ludicrous. A gentleman whose name 
was variously spelled by the reporters as Quackenboss, Quackenbass, Quack- 
enbosh, &c., told a story which went so amusingly far in behalf of his friend, 
the judge, that that gentleman was himself obliged to take the stand for the 
purpose of contradicting his own witness. 

The long story of the Albany & Susquehanna Railroad litigation, in the course 
of which Judge Barnard left the bedside of his dying mother to come to New 
York and sign certain papers at the behest of Fisk, was all rehearsed. It has 
been, however, more fully and vividly told by Mr. Adams. 

Other witnesses testified that Barnard had said, in disposing of a request that 
ex-Judge Clarke might be named as a referee in a certain case, that he would 
not nominate that man, who had lied about him, and was one of his enemies; 
that he always favored his friends, and not his foes. In another instance he said 
that he ‘t was going to scratch, and supposed that would be made another im- 
peachable offence against him.” Mr. Beach did his best to keep out this matter, 
on the ground that such remarks did not constitute an indictable offence, and 
that indictable offences alone could be a ground for impeachment. He made an 
able and ingenious argument, but the court ruled against him. When the chief 
testimony of indecent remarks was reached, remarks which the New York Times 
described as too obscene to be repeated in its report of the trial, the respondent's 
counsel stopped the repetition of the judge’s language midway in the recital by 
agreeing that the testimony taken by the assembly committee might be read in 
evidence on this point. 

The defence was singularly weak. It really amounted to nothing. So much 
so, indeed, that it is not easy to understand why Judge Barnard ever went to a 
trial at all. He contradicted nothing, explained nothing, and hardly made any 
serious effort either to contradict or to explain. His counsel strove hard to be 
allowed to bring before the triers the whole story of each of the several litiga- 
tions in which the wrongful orders were alleged to have been issued. They 
wished to show that, upon the merits real or apparent of each of these cases, the 
orders had been just and proper. The endless and uncertain nature of a series 
of investigations of this kind is obvious. Had the court ever embarked upon 
such a sea, it might well have been hoped that that would be confounded in such 
a perplexity of currents and immersed in such dense fogs of doubt, that they 

could never have reached the haven of conviction. It was with great difficulty, 


however, that the counsel for the prosecution succeeded in procuring the ruling 
out of this testimony. 
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Mr. David Dudley Field testified in behalf of the judge, but did him no good 
service thereby. Certain disreputable hangers-on about the courts, who had 
been nourished with such judicial crumbs as the judge could conveniently drop 
from time to time, now courageously came to his rescue, but in vain. His brisk 
“boys,” as they were called, found his case beyond the help which such as they 
could furnish. Mr. Ira Shafer, also, who may be described as the judge’s pro- 
chein ami, who was distinguished beyond all the brethren of the profession by 
the astonishing success attending all his proceedings before Judge Barnard, 
stated that in various causes in which he had been employed and had obtained 
orders for injunctions, receiverships, &c., &c., he had seen and could see no 
impropriety in the action of his honor. 

Finally the judge himself took the stand and was listened to in his own behalf. 
He did not make a very creditable appearance. A long article in the Tribune, 
the next day, was devoted to showing the numerous inconsistencies and contra- 
dictions which were to be found in his honor’s testimony. He was too new to 
the part of a witness to deport himself cleverly therein. 

When finally on the 17th and 19th August the court reached the vote, the 
sentence of removal from office was adopted unanimously. The further ques- 
tion of the disqualification of the accused from ever hereafter holding any office, 
place, or trust, derived directly or indirectly from the people of the state of New 
York, received only two votes in the negative, against thirty-three in the affirma- 
tive, and was therefore also passed. Some more specific information as to the 
votes upon the separate counts may prove interesting. The following summary 
is taken from the New York Times of August 20: — 


On three separate counts Barnard has been convicted of judicial action instigated 
by a wilful and corrupt intent to favor Fisk, Jr., and to harass and oppress the Union 
Pacific Railroad Company. One of the articles under this head has been found not 
proven. The unlawful and arbitrary orders granted with reference to the Albany 
and Susquehanna Railroad suits are charged under eleven separate articles. Seven 
of these, including the one relating to the injunction granted in Fisk’s house, whither 
Barnard had been summoned from his mother’s sick-bed, have been found proven; 
the remaining four have been found not proven. In the orders issued at the suit of 
Aaron S. Bright against the Milwaukee and St. Paul Railroad, Barnard has been 
found guilty on four separate counts, either of favoritism to Ira Shafer, plaintiff’s 
counsel, or of wronging and oppressing the raitway company, or of both. 

In addition to these most notorious and perhaps most widely injurious of the illegal 
acts of Barnard having received the seal of judicial condemnation, he has been con- 
victed of unlawful and corrupt intent to benefit his friends Jacob Stanwood and Rufus 
Andrews, by signing an unlawful and threatening order, requiring the Pacific Mail 
Steamship Company to pay these parties certain moneys alleged to have been due 
them. He has also been convicted of a corrupt and partial intent to favor his per- 
sonal and political friend, ‘Tom Fields, by refusing, without jurisdiction and contrary 
to statute, alimony to Fields’s divorced wife. Finally, he has been found guilty on 
four separate counts of aiding and participating in the corrupt conspiracy of Fred. 
A. Lane and others, to defraud the stockholders of the New York Pier and Ware- 
housing Company. Among the articles found not proven is that charging corrupt 
conduct in receiving presents from Fisk & Gould, that stigmatizing the order in re- 
gard to the lease of the Olympic Theatre as corrupt and partial, and that amplifying 
upon the effect of Barnard’s unseemly conduct and indecent and obscene language 
while in the discharge of his judicial functions. 
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Among the triers were many strong personal friends of the arraigned judge, 
These gentlemen, though voting against him, did not hesitate to express the sor. 
row which they felt in doing so; and it is even said that many of them made this 
sacrifice to duty with the tears upon their cheeks. It is highly probable that they 
did not wish to act otherwise than honorably, but even had they entertained the 
desire they could not safely have fulfilled it. The newspapers of New York city, 
pre-eminently the Zimes, to whose vigor it is in a great measure due that this im- 
peachment has been made a possibility, were keeping a keen watch for the symp- 
toms of corruption. The warning cry had been raised, and if the friends of the 
judge really expected to achieve any thing by this means, they must have been 
quickly satisfied of its danger and impracticability. But if the vigor of some of the 
newspapers is to be praised in so far as it aided in the earlier steps leading to this 
consummation, the conduct of the same sheets during the trial is open to criticism, 
They seem to have regarded the proceedings as entirely different from a trial in 
court, and the reticence which in such trials is observed by all respectable journals 
until the conclusion is reached was in this instance wholly abjured. There were 
strong temptations to this, for the reason that the impeachment wore to no small 
extent a political aspect; and also the editors doubtless felt that the strong mani- 
festation of public opinion might be absolutely essential as a pressure upon some 
members of the court, if they were to be held up to the strict performance of 
their duty. But grave as the necessity may have appeared to persons dubious 
of the honesty of the senators, yet it is an ill precedent to set. It should not 
pass unnoticed or unrebuked, however gratifying may be the result which it has 
perhaps in some measure assisted to produce. 

It is to the Bar Association, and among the members thereof pre-eminently to 
Mr. Albert Stickney, that the credit of achieving this purgation of the bench 
belongs. Too much praise can hardly be awarded them for the vigor and resolu- 
tion with which they have persisted in their labor. ‘The individuals who have 
done the chief part of the great labor of collecting testimony, and preparing and 
presenting the case, must have done so at a great cost of time, and thus indirectly 
at least of money to themselves. They deserve the gratitude of the whole 
country, They have achieved what twelve short months ago would have been 
regarded as a simple impossibility. But the labor of the Bar Association is no 
more done than the labor of the North was done when Richmond fell, and Lee 
surrendered. The parable of the seven devils must be remembered. The tri- 
umph of reform will be but ephemeral if the empty places of the deposed magis- 
trates are not well and wisely filled. The elections, by which unfortunately the 
judges must be chosen, occur this autumn; and it is to be sincerely hoped 
that the Association will prove able and willing to crown their labors by bringing 
worthy and honorable men to supply the places of the discarded servants. 


Exrrapition By a State. — The case of Carl Vogt presents a point of con- 
stitutional law of much interest. Vogt is charged with having murdered and 
robbed a Belgian nobleman. The crime was committed at the villa of the victim, 
near Brussels ; and as it is supposed with the intent of concealing the homicide 
and the theft, the house was set on fire and burned. It is stated that some of the 
stolen property was traced to the hands of Vogt. He was accordingly appre- 
hended in New York, and thrown into the city prison. When his case was 
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brought before the grand jury they indicted him for larceny, which was all that 
they could do. No extradition treaty exists between Belgium and the United 
States, and it was thought at first that he could not be held for the murder or the 
house-burning. But examination showed a provision of the state statutes under 
which it was conceived, that some more satisfactory action might be possible. A 
law enacted in 1822 (1 R. S. 164), provides, that the governor may, in his dis- 
cretion, deliver over to justice any person found within the state who shall be 
charged with having committed, without the jurisdiction of the United States, any 
crime, except treason, which by the laws of New York, if committed therein, is 
punishable by death, or by imprisonment in the state prison. Application for 
extradition of the accused to a person deputized by the Belgian consul to receive 
him, and carry him to Belgium for trial, was made to Governor Hoffmann. Under 
the foregoing statute, the governor issued his warrant, ordering the delivery to be 
made. On behalf of Vogt a writ of habeas corpus was thereupon sued out in 
the United States court, but Judge Blatchford dismissed it on the ground of want 
of jurisdiction. Application was then made to, and the writ was granted by, 
Judge Curtis of the superior court. The case came up for argument, and the 
prisoner was brought into court, accompanied by a woman who it was said had 
fled with him from Belgium after the crime, and who claimed to be his wife. 
Three lawyers appeared for him, and on the other side were the district attorney 
and the counsel of the Belgian government. The argument on behalf of Vogt 
went to show that the above-stated statute of New York was unconstitutional, 
and this view was adopted by the court. The statute was in contravention of the 
constitution of the United States, article 1, § 10, which says, that ‘‘no state shall 
enter into any treaty, alliance, or confederation.” In delivering a carefully con- 
sidered opinion Judge Curtis said, that these constitutional provisions have been 
regarded as of such force, that in the fifty years which have elapsed since the 
passage of the state law no case is remembered in which a governor has under- 
taken to make extradition under it. During this half century it has been con- 
sidered that the national government had exclusive jurisdiction over the subject, 
and that the act of the state legislature was unconstitutional and void. It is im- 
probable that the framers of the constitution intended to put it in the power of 
one man, at his own sole discretion, to surrender a citizen at the demand of any 
foreign power, and to place the accused party wholly without the protection of 
the courts of the country. When the constitution ‘* declares that no state shall, 
without the consent of Congress, enter into agreement or compact with a foreign 
power, it prohibits any arrangement by which, at the request of a foreign power, 
a state can deliver up a person charged with a crime to such foreign power. The 
request of the minister is the request of the foreign power he represents, and the 
acceding to it on the part of the state, acting through its agent, the governor, 
constitutes an agreement between the state and the foreign power, precisely such 
as the constitution of the United States prohibits by the use of the words ‘ agree- 
ment or compact,’ thereby meaning any arrangement between the two not em- 
braced by the terms ‘treaty, alliance, or confederation,’ previously therein 
forbidden. The exercise of such a power by a state is also inconsistent, and at 
variance with the powers conferred on the federal government. 

‘It would prejudice the treaty-making power, and the power to entertain 
diplomatic relations solely conferred upon the latter. There could be no useful 
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concurrent exercise of these powers; but, on the contrary, when the individual 
states entertain the requests and enter into agreements with the ministers of for. 
eign powers, a labyrinth of confusion and disasters is opened. It was doubtless 
to avoid this that all relations between the several states and foreign governments 
were so carefully watched and restricted by the constitution at the very formation 
of the government. While there may be times when the exercise of such a power 
by the various states would lead to great acts of individual oppression, especially 
during periods of political commotions and changes in Europe, there would neces- 
sarily arise, growing out of them, many difficult and embarrassing questions affect- 
ing the powers conferred on the general government and its relations with foreign 
governments, and which the former should alone determine. Though no judg- 
ment was given in the case of Holmes v. Jennison et al. (14 Peters, 540), these 
views are sustained in the opinion delivered by Chief Justice Taney, and con- 
curred in by judges Story, McLean, and Wayne, though not by some of the other 
judges. This was a case where the governor of Vermont granted a warrant for 
the surrender of an alleged criminal to the Canadian authorities ; and it appears 
that the judges of the Supreme Court of the judicature of Vermont, after an ex- 
amination of the opinions delivered by the judges of the Supreme Court of the 
United States, became satisfied that the power claimed to deliver up the prisoner 
did not exist.” (12 Vermont, 636.) 


In Atkinson v. Great Western Insurance Company, reported 5 Alb. L. J. 252, 
is a curious instance of learning in things not generally known, and of a slip in 
more familiar matters. The very able judge, Mr. Chief Justice Daty, after a 
discourse on the meaning of barratry, which exhumes ancient Sanskrit, modern 
Hindustani, Greek, Latin, Spanish, Portuguese, Italian, old Armorican, Pro- 
vencal, Basque, and old Castilian roots, speaks of Lord Wensleydale’s work on 
insurance! Sir James Parke, afterwards Lord Wensleydale, who died in 1868, 
was quite a different person from Sir James Allan Park, who died thirty years 
earlier, and wrote the work referred to. 


PENNSYLVANIA. 


Pennsylvania has added herself to the list of states in which a criminal is 
allowed to give evidence in his own behalf. A recent statute provides that in 
proceedings where the crime is not above the grade of misdemeanor, the person 
charged shall, at his own request, but not otherwise, be deemed a competent 
witness ; but that his neglect or refusal to testify shall not create any presump- 
tion against him, nor shall any reference be made to, or comment made upon, 
such neglect or refusal, by the counsel in the case during tke trial. Proceedings 
in forgery and perjury are excepted from the operation of the act. It will be 
observed that in framing this law the legislators have inserted some peculiar pro- 
visions. Whether or not the exception of cases of forgery and perjury is founded 
upon a sensible distinction may be doubted. The consideration in the minds of 
the legislators unquestionably was that where the very point in issue was the 
honesty of the witness, especially in the case of perjury, his honesty under oath, 
he should not be allowed to say any thing on the subject himself. But why 
should these two offences be thus distinguished from other offences involving 
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substantial fraud or dishonesty of an equal degree? The nature of the objection 
goes only to affect the credibility of the witness, and it is difficult to maintain 
upon any sound ground that the character of the charge made against a person 
can so far affect his credibility as to render him altogether unworthy to be heard. 
The provisions as to the refusal or neglect to testify are more praiseworthy. It 
is well to say, as in Massachusetts, that the neglect or refusal shall not create 
a presumption against the accused. It must be that a presumption will arise ; 
and the force of the statutory language can therefore only be reasonably inter- 
preted to be that a legal presumption shall not arise. The Pennsylvania statute, 
in forbidding any allusion whatsoever to be made to the matter in the arguments 
to the jury is more intelligent and more practical. It does not say that what is 
inevitable shall not be, but it reduces the influence which the fact must exert 
upon the minds of the jurors to a minimum, and effects the desired protection in 
behalf of the accused to the greatest degree that is possible. 


CANADA. 


Patent Law.—The Maryland Law Reporter, a very enterprising and well- 
conducted paper, gives the following abstract of the new Canadian patent law: 
“ All inventors, or their assigns, may obtain patents for an invention or improve- 
ment provided that a foreign patent for the same has not been in existence more 
than one year prior to the application in Canada. The applicant must elect a 
domicile in Canada, where the patent office can correspond with him or his 
agent. The patent will be issued for five, ten, or fifteen years, at the option of 
the applicant, and patents for the shorter terms may be extended. All assign- 
ments must be registered. The patentee must manufacture the invention in 
Canada within one year from the date of the patent; and the patentee must not, 
after the expiration of one year from its date, import into Canada the invention 
for which the patent is granted. Patents may be refused when there is no nov- 
elty or utility in the invention, or when it has been described in a book or printed 
publication, or when it has been already patented in Canada or elsewhere for 
more than one year previous to the application. When a patent has been 
refused, an appeal lies to the governor in council within six months after notice 
of such refusal. In the event of interfering applications, the case may be re- 
ferred to three arbitrators, one to be appointed by each applicant, and the third 
by the commissioner of patents ; their decision to be final. The fees of arbitra- 
tors to be a matter of agreement, excepting those of the arbitrator appointed 
by the commissioner, which are to be paid equally by both parties. Patented arti- 
cles are to be stamped as such, and a fine of $200 is imposed for false marking.” 


NOVA SCOTIA. 


Common Carrrers.— Supreme Court. Dodge v. Windsor & Annapolis 
Railway Company. — The plaintiff bought a piece of oil-cloth carpeting in Hali- 
fax and delivered it to the defendants to be transported to Middleton. When 
he called for it there, he found it curled up at the corners, and cracked badly. 
The conductor, the defendant's officer in charge, acknowledged that this damage 
had been caused by the treatment of the carpet in the cars. The plaintiff there- 
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upon refused to accept the carpet, and sued the defendant, as a common carrier, 
for the full value of the article. In the lower court, his lordship, Mr. Justice 
Rircuie, instructed the jury that if the article was not seriously damaged and 
was repairable, the owner was bound to receive it, and could claim only com. 
pensation for the damage; but if it was so seriously injured that it could 
not be thoroughly repaired, he might refuse to receive it, and claim its value, 
That the jury might give the whole value if they should think that, taking into 
account the value of the injury and what has been said about repair, the plain- 
tiff could not reasonably have been required to accept it, having in view the 
object for which he had purchased it and the use to which he intended to apply 
it. The jury found for the plaintiff the full value. The defendant appealed, 
No statutes affected the liability of the defendant, as a common carrier, and the 
principles of the common law were applicable to the case. The simple question 
for decision was whether or not the owner of goods, being himself the con- 
signee, may refuse to accept them, and may demand their value from the 
common carrier who by his own fault has failed to deliver them in the good order 
in which they were received. No adjudications were found by counsel which 
furnished any precedents to guide the court, and this was considered by their 
honors to be significant of the rule that the carrier could not be compelled at 
the election of the owner to take the damaged goods and to refund their full 
value. Cases as between vendor and vendee were declared not to be in point, 
To allow it to rest with a jury to find when the consignee might or might not 
decide to abandon his goods, would be to establish an extremely uncertain and 
capricious rule. Therefore, regarding the question as a new one, the full bench 
(McCutty, J., delivering the opinion) set aside the ruling of Mr. Justice 
Rircute, and held that the only right of the plaintiff was to recover damages 
for the amount of the injury. 

This rule has been laid down by text-writers in the United States. See Red- 
field on Railways, vol. ii. p. 185; Angell on Carriers, 4th ed. § 482, note A. 
But it would appear that if the goods are so much damaged as to be practically 
destroyed, or if the nature of the property is so far altered, through negligence, 
that it would amount to a conversion, then the owner might bring his suit for the 
full value. See Scoville v. Griffith, 2 Kern. 509. 


FRANCE. 


It is a rule of the French law, that no marriage of a French man or a French 
woman, contracted in a foreign country in strict accordance with the laws of 
such country, is valid unless it has been preceded by the publication of the banns 
in France, and by the consent of the French parents; and this is the law even 
though the man or woman has expatriated himself for ever, and has even been 
naturalized in the foreign country. The Paris correspondent of the New York 
World gives the following sketch of a case occurring under this rule. A French- 
man, Etienne Hippolyte Dussance, whose parents were people of respectable 
position and independent fortune, living in Paris, came to this country, and was 
married in 1858, in Dutchess County, New York, to an American woman. The 
marriage was ‘* in the American style.” No banns were published in France, nor 
was the consent of the bridegroom’s parents asked or given. Indeed, he was not 
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on good terms with them. According to his story, they had cruelly and cause- 
lessly cast him off, leaving him to shift for himself; and not only this, but viciously 
maligning his character by false tales of his early dissipation. He himself had 
often sought reconciliation, but had met only with hard-hearted rebuffs. The 
parents, on the other hand, charged him with extravagance, dissipation, and fal- 
sification to such a degree as to render him a hopeless and irreclaimable outcast. 
The parents never could be brought to recognize the woman he had espoused in 
America as his lawful wife; neither, though he visited Paris, would they grant 
him so much as admission to their house. In 1859 a daughter was born to Hip- 
polyte. Some three years ago Hippolyte died at Lebanon, New York, leaving 
his wife, his daughter, and both his parents surviving him. In May, 1570, his 
futher died in Paris. The widow of Hippolyte at once laid claim to her deceased 
husband’s share of his father’s property, on behalf of the daughter, and brought 
suit in the French courts to recover it. The other heirs contested her demands. 
The court finally determined that the marriage was indeed null and void by rea- 
son of the non-publication of the banns and the non-consent of the parents of 
Hippolyte; but, though void, it nevertheless produced certain ‘‘ civil effects,” 
and the daughter was declared to be able to inherit Hippolyte’s share of his 
father’s property. 


GREAT BRITAIN. 


One Mr. Justice Keogh, a judge upon the Galway circuit, and, judging not 
only from his name, but also from his conduct, doubtless an Irishman, has lately 
caused much tribulation to the English ministry. He has been altogether too 
good. It seems that about a year ago a seat in Parliament for the county of 
Galway became vacant. Two candidates presented themselves to the electors, — 
Captain Nolan, who was supported by the Catholic clergy ; and Captain Trench, 
who was backed by the landlords and the liberal interest. When the poll was 
declared it appeared that Captain Nolan had received about two thousand votes, 
whereas Captain Trench counted less than seven hundred. The defeated gentle- 
man straightway filed his petition to have his opponent unseated, and to be seated 
in his stead, on the ground that intimidation and undue influence had been used 
by the priests and others. Under the law recently enacted concerning contested 
elections, the case came on for trial before Judge Keogh. The magistrate was 
himself a Catholic; yet he not only gave both parties a patient and impartial 
hearing, but had even the moral courage to render a decision against the Cath- 
olic candidate. That this fact alone would have sufficed to raise against him a 
howl of angry execration throughout Galway, and, indeed, all Ireland, cannot be 
questioned. Yet, inasmuch as the correctness of his action could not be denied, 
he would have had a support which would have amply sustained him in his local 
unpopularity. Unfortunately, however, he was not content with pronouncing a 
brief decision; he saw fit to utter a long oration, which was at once true, indis- 
creet, and undignified. In this judicial harangue he excoriated the Roman Cath- 
olic clergy, including in his anathemas one archbishop and two bishops, with 
many lesser dignitaries, and read to them all a lecture which they richly deserved, 
but which it was certainly ill-advised to pronounce from the bench. The man- 
ner of the fault-finding was worse than its substance. The learned judge ran- 
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sacked history, and uttered panegyrics on Oliver Cromwell ; he narrated frivolous 
anecdotes, indulged in sarcasm and very commonplace wit, and generally ram. 
bled into all sorts of improprieties. The following may serve for examples of 
the magisterial style of story-telling: ‘I recollect,” he said, ‘*a very well- 
known man, a distinguished man in Ireland, when his death appeared in a news- 
paper one morning (he did not like to be dead), wrote thus to the paper: ‘If 
your correspondent will call upon me at such a place, and at such an hour, he 
will find me not only alive, but kicking.’” Again, in referring to the fact that 
one Father Conway, since dead, had referred, ‘‘ in high-stilted tones,” to his 
chapel-yard as ‘t my own demesne,” the judge said : ‘‘ Some few acres, I suppose, 
that some landlord has been wise enough to give him to stop the clapper of his 
tongue, which must -be infinitely more offensive to a rational creature than that 
dreadful lugubrious whistle which disturbed my rest for six weeks after I came 
into this town of Galway.” 

The further to increase the liveliness of this latter tale, the judge sought to 
mimic the high and shrill tones of Father Conway. The dignified Englishmen, 
who revere Mr. Gladstone, the most serious of prime ministers, were somewhat 
at a loss to know what to do with this vigorous and uncouth partisan. He had 
done substantial right, but in such a way as to make it almost wear the semblance 
of real wrong. A terrible outcry was raised against him. A motion looking 
towards his removal was introduced into the House of Commons. But the min- 
istry, though vexed and annoyed, stood manfully by their champion. The debate 
was eager. The functions and proprieties of the judicial office were eagerly dis- 
cussed, not only in the House, but by all the newspapers in England and Ireland. 
The true character of Mr. Justice Keogh’s wrong-doing became pretty clearly 
understood. It was not such as to justify removal; but some suggested that it was 
the proper subject for reproof. The ministry, however, took the ground that it 
would not be wise to detract from the dignity of a magistrate, who must be al- 
lowed to remain in his place, by publicly rebuking him. It must be removal or 
nothing, and on the question of removal, a division showed a handsome majority 
for the government. 


| 

y 

( 

{ 

XUM 


